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Title  1 — General  Provisions 

CHAPTER  III— ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES 

PART  305— RECOMMENDATIONS  OF  THE 
ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

PART  310 — MISCELLANEOUS 
STATEMENTS 

Miscellaneous  Amendments 

The  Administrative  Conference  pub¬ 
lished  in  the  Federal  Register  of  June  27, 
1973  (38  FR  16839)  three  Recommenda¬ 
tions  and  one  formal  Statement,  adopted 
at  its  Ninth  Plenary  Session,  held 
June  7-8, 1973.  It  announced  at  that  time 
that  all  formal  Recommendations  and 
Statements  adopted  by  the  Assembly  of 
the  Conference  in  Plenary  Session  would 
henceforth  be  published  in  the  Federal 
Register  upon  their  adoption  and  listed 
in  the  Code  of  Federal  Regulations,  and 
that  Recommendations  and  Statements 
deemed  to  be  of  continuing  and  general 
interest  would  be  published  in  full  in 
the  Code  of  Federal  Regulations. 

The  purpose  of  this  document  is  to 
furnish  a  complete  list  of  the  Recom¬ 
mendations  and  Statements  of  the  Ad¬ 
ministrative  Conference  not  hitherto 
published  in  the  Federal  Register,  to¬ 
gether  with  the  complete  texts  of  those 
Recommendations  of  continuing  and 
general  interest. 

At  its  eight  Plenary  Sessions  held  be¬ 
tween  December,  1968  and  December, 
1973  the  Conference  adopted  thirty-nine 
Recommendations  and  one  Statement. 
Published  here  are  the  full  texts  of 
twenty  of  the  Recommendations  which 
are  addressed  broadly  to  problems  of 
agency  practices  and  procedures.  Listed 
but  not  published  in  full  are  those  Rec¬ 
ommendations  w’hich  have  been  wholly 
or  largely  implemented,  those  which  can 
be  implemented  only  by  legislative  ac¬ 
tion,  and  those  addressed  to  practices 
and  procedures  in  a  single  agency.  Sep¬ 
arate  statements  filed  by  Conference 
member  pursuant  to  5  U.S.C.  575(a) 
(1)  are  noted  but  not  published  in  full. 

The  complete  texts  of  the  Recom¬ 
mendations  and  Statements  published 
or  listed  below’,  including  separate  state¬ 
ments,  have  been  pre\iously  published  in 
the  annual  reports  of  the  Administrative 
Conference  (the  proceedings  of  the 
Eighth  Plenary  Session,  held  in  Decem¬ 
ber,  1972,  will  be  reported  in  the  forth¬ 
coming  annual  report)  and  in  tw’o  bound 
volumes  of  Recommendations  and  Re¬ 
ports  of  the  Administrative  Conference 
of  the  United  States,  which  may  be  ob¬ 
tained  from  the  CJovernment  Printing 
OflBce.  These  texts  are  also  available  on 
request  from  the  office  of  the  Administra¬ 
tive  Conference,  2120  L  Street,  NW., 
Washington,  D.C.  20037, 

1.  The  Table  of  Contents  of  Part  305 
of  Chapter  III  is  revised  to  read  as 
follows: 

Sec. 

305.68- 1  Adequate  Hearing  Facilities  (Rec¬ 

ommendation  No.  68-1 ) . 

305.68- 2  U.S.  Government  Organization 

Manual  (Recommendation  No. 

68-2). 


Sec. 

305.68- 3  Parallel  Table  of  Statutory  Au¬ 

thorities  and  Rules  (2  CFR 
Oh.  I)» 

(Recommendation  No.  68-3). 

306.68- 4  Consumer  Bulletin  (Recommenda¬ 

tion  No.  68-4) . 

305.68- 5  Representation  of  the  Poor  in 

Agency  Rulemaking  of  Direct 
Consequence  to  Them  (Recom¬ 
mendation  No.  68-5) . 

305.68- 6  Delegation  of  Final  Decisional  Au¬ 

thority  Subject  to  Discretionary 
Review  by  the  Agency  (Recom¬ 
mendation  No.  68-6) . 

305.68- 7  Elimination  of  Jurisdictional 

Amount  Requirement  in  Judicial 
Review  (Recommendation  No. 

68- 7) . 

305.68- 8  Judicial  review  of  Interstate  Com¬ 

merce  Commission  Orders  (Rec- 
mendation  No.  68-8). 

305.69- 1  Statutory  reform  of  the  soverign 

immunity  doctrine  (Recommen¬ 
dation  No.  69-1 ) . 

305.69- 2  Judicial  enforcement  of  orders  of 

the  National  Labor  Relations 
Board  (Recommendation  No.  69- 
2). 

305.69- 3  Publication  of  a  "Guide  to  Federal 

Reporting  Requirements”  (Rec¬ 
ommendation  No.  69-3). 

305.69- 4  Analytical  Subject-Indexes  to  Se¬ 

lected  Volumes  of  the  Code  of 
Federal  Regulations  (Recom¬ 
mendation  No.  69-4). 

805.69- 5  Elimination  of  Duplicative  Hear¬ 

ings  In  FAA  Safety  De-certlflca- 
tion  Cases  (Recommendation  No. 

69- 5) . 

305.69- 6  Compilation  of  Statistics  on  Ad¬ 

ministrative  Proceedings  by  Fed¬ 
eral  Departments  and  Agencies 
(Recommendation  No.  69-6). 

305.69- 7  Consideration  of  Alternatives  in 

Licensing  Procedures  (Recom¬ 
mendation  No.  69-7). 

305.69- 8  Elimination  of  Certain  Exemptions 

from  the  APA  Rulemaking  Re¬ 
quirements  (Recommendation 
No.  69-8) . 

305.69- 9  Recruitment  and  Selection  of 

Hearing  Examiners;  Continuing 
Training  for  Government  Attor¬ 
neys  and  Hearing  Examiners; 
Creation  of  a  Center  for  Contin¬ 
uing  Legal  Education  in  Govern¬ 
ment  (Recommendation  No.  69- 
9). 

305.70- 1  Parties  Defendant  (Recommenda¬ 

tion  70-1). 

305.70- 2  SEC  No-Actlon  Letters  Under  Sec¬ 

tion  4  of  the  Securities  Act  of 
of  1933  (Recommendation  No. 

70- 2). 

305.70- 3  Summary  Decision  in  Agency  Ad¬ 

judication  (Recommendation 
No.  70-3). 

305.70- 4  Discovery  In  Agency  Adjudication 

(Recommendation  No.  70-4). 

305.70- 5  Practices  and  Procedures  Under 

the  Renegotiation  Act  of  1951  (Rec¬ 
ommendation  No.  70-5). 

305.71- 1  Interlocutory  Appesd  Procedures 

(Recommendation  No.  71-1). 

305.71- 2  Principles  and  Guidelines  for  Im¬ 

plementation  of  the  Freedom  of 
Information  Act  (Recommenda¬ 
tion  No.  71-2), 

305.71- 3  Articulation  of  Agency  Policies 

(Recommendation  No.  71-3). 

*  As  of  January  1,  1973,  codified  as  Table  I 
ot  the  Finding  Aids  Volume. 


Sec. 

305.71- 4  Minimum  Procedures  for  Agencies 

Administering  Discretionary 
Grant  Programs  (Recommenda¬ 
tion  No.  71-4). 

305.71- 6  Procedmes  of  the  Immigration  and 

Naturalization  Service  in  Re¬ 
spect  to  Cbange-of-Status  Ap¬ 
plications  (Recommendation  No. 

71- 5). 

305.71- 6  Public  Participation  In  Adminis¬ 

trative  Hearings  (Recommenda¬ 
tion  No.  71-6). 

305.71- 7  Rulemaking  on  a  Record  by  the 

Pood  and  Drug  Administration 
(Recommendation  No.  71-7). 

305.71- 8  Modification  and  Dissolution  of 

Orders  and  Injunctions  (Recom¬ 
mendation  No.  71-8). 

305.71- 9  Enforcement  of  Standards  In  Fed¬ 

eral  Grant-m-Ald  Programs 
(Recommendation  No.  71-9). 

305.72- 1  Broadcast  of  Agency  Proceedings 

(Recommendation  No.  72-1). 

305.72- 2  Confilct-of-Interest  Problems  In 

Dealing  with  Natural  Resources 
of  Indian  Tribes  (Recommenda¬ 
tion  No. 72-2). 

305.72- 3  Procedures  of  the  United  States 

Board  of  Parole  (Recommenda¬ 
tion  No.  72-3). 

305.72- 4  Suspension  and  Negotiation  of 

Rate  Prc^osals  by  Federal  Regu¬ 
latory  Agencies  (Recommenda¬ 
tion  No.  72-4). 

305.72- 5  Procedures  for  the  Adoption  of 

Rules  of  General  Applicability 
(Recommendation  No.  72-5). 

305.72- 6  Civil  Money  Penalties  as  a  Sanc¬ 

tion  (Recommendation  No. 

72- 6). 

305.72- 7  Pre-induction  Review  of  Selective 

Service  Classification  Orders  and 
Related  Procedural  Matters 
(Recommendation  No.  72-7). 

305.72- 8  Adverse  Actions  Against  Federal 

Employees  (Recommendation 
No.  72-8). 

305.73- 1  Adverse  Agency  Publicity  (Recom¬ 

mendation  No.  73-1 ) . 

305.73- 2  Labor  Certification  of  Immigrant 

Aliens  (Recommendation  No. 

73- 2) . 

305.73- 3  Quality  Assurance  Systems  in  the 

Adjudication  of  Claims  of  En¬ 
titlement  to  Benefits  or  Compen¬ 
sation  (Recommendation  No. 
73-3). 

Authobitt:  6  UB.C.  571-576. 

2.  Part  305  is  amended  to  add  the  fol¬ 
lowing  sections: 

§  305.68—1  Ad<*quale  Hearing  Faeiliiies 
(Reconiniendation  IVo.  68—1). 

§  305.68—2  U.S.  Government  Organiza¬ 
tion  Manual  (Keromnienilation  IVo. 
68-2). 

§  305.68—3  Parallel  Table  of  Statutory 
Authorities  and  Rules  (2  CFR  Cli. 
1)  ^  (Recommendation  INo.  68—3). 

§  305.68—4  Consumer  Riilletin  (Recom¬ 
mendation  No.  68—4). 

§  30.5.68—5  Representation  of  the  Poor 
in  Agency  Rulemaking  of  Direct 
Consequence  to  Them.  (Recommen¬ 
dation  No.  68—5). 

Recommendation 

A.  Agency  efforts.  1.  Federal  agencies 
should  engage  more  extensively  in  afilrma- 


*As  of  January  1,  1973,  codified  as  Table  I 
oi  the  Finding  Aids  Volume. 
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tlve,  self-initiated  efforts  to  ascertain  di¬ 
rectly  from  the  poor  their  views  with  respect 
to  rulemaking  that  may  affect  them  substan¬ 
tially.  For  this  purpose,  agencies  should  make 
strong  efforts,  by  use  of  existing  as  well  as 
newly  devised  procedures,  to  obtain  Informa¬ 
tion  and  opinion  from  those  whose  circum¬ 
stances  may  not  permit  conventional  par¬ 
ticipation  In  rulemaking  proceedings.  The 
"rulemaking”  referred  to  Is  that  defined  hy 
the  Administrative  Procedure  Act,  section 
2(c),  6U.S.C.  551  (4)  and  (5). 

2.  Agencies  should  employ  as  many  of  the 
following  procedures  as  are  feasible,  prac¬ 
ticable,  and  necessary  to  assme  their  being 
fully  Informed  concerning  the  relevant  Inter¬ 
ests  of  the  poor: 

(a)  Agencies  should  seek  to  Inform  the 
poor  of  all  rulemaking  proposals  that  may 
affect  them  substantially  and  should  provide 
opportunities  for  the  poor  to  submit  their 
views  concerning  these  and  related  proposals. 

(b)  Agencies  should  hold  formal  public 
hearings  or  informal  conferences  In  close 
geographic  proximity  to  the  poor  substan¬ 
tially  affected  by  contemplated  rulemaking. 

(c)  Agencies  should  take  care  to  invite  In¬ 
dividuals  constituting  a  representative  cross- 
section  of  the  poor  to  submit  their  views 
orally  or  In  writing  as  to  proposed  rules  sub¬ 
stantially  affecting  the  poor. 

(d)  Agencies  should  conduct  field  smveys 
among  the  poor  to  discover  their  attitudes 
concerning  particular  government  pollC3rmak- 
Ing  substantially  affecting  them. 

(e)  Agencies  should  use  advisory  commit¬ 
tees  made  of  representatives  of  the  poor  as 
continuing  consultants  for  all  programs  hav¬ 
ing  a  substantial  effect  on  such  persons. 

(f)  When  necessary  to  assure  adequate 
representation  for  the  poor,  agencies  should 
pay  the  personal  expenses  and  wage  losses  In¬ 
curred  by  individuals  Incident  to  their  par¬ 
ticipation  In  rulemaking  hearings.  Congress 
should  support  agency  requests  for  funds 
and  for  authority,  where  none  exists,  to  make 
discretionary  payments  for.  this  purpose. 
Agencies  already  authorized  to  make  such 
payments  In  whole  or  in  part  should  use 
their  existing  authority  and  should  allocate 
funds  accordingly. 

In  deciding  whether  the  use  of  any  one  or 
more  of  the  above  devices  Is  feasible,  prac¬ 
ticable,  or  necessary  In  a  given  situation, 
agencies  should  resolve  doulxts  In  favor  of 
utilizing  them;  but  their  enumeration  should 
not  exclude  or  discourage  the  development 
and  use  of  other  devices  to  achieve  the  same 
result. 

In  carrying  out  paragraphs  1  and  2  of  this 
recommendation,  agencies  should  consult 
with  and  coordinate  their  efforts  with  other 
Federal  agecnles  having  responsibilities  In 
this  area  and  should  make  maximum  feasible 
use  of  the  facilities  of  such  other  agencies  for 
communicating  with  and  obtaining  expres¬ 
sions  of  the  views  of  the  poor. 

3.  Agencies  should  be  encouraged  In  ap¬ 
propriate  circumstances  to  determine  that 
the  exemptions  In  5  n.S.C.  553(a)  (2)  should 
not  be  applied  with  respect  to  rulemaking 
which  may  have  a  substantial  Impact  on  the 
poor. 

B.  People’s  Counsel.  4.  (a)  An  organization 
should  be  authorized  by  statute  to  employ 
a  staff  to  act  as  "People’s  Counsel.”  The  Peo¬ 
ple's  Counsel  should  represent  the  Interests 
of  the  poor  In  all  Federal  administrative 
rulemaking  substantli^lly  affecting  the  poor. 

(b)  The  People's  Counsel  should  be 
charged  with  assuring  that  the  views  of 
significant  separable  minority  Interests 
among  the  poor  are  represented  In  such 
Federal  administrative  rulemaking. 

(c)  The  People’s  Counsel  should  be  re¬ 
quired  to  disseminate  to  all  Interested  poor 
people’s  organizations  pertinent  information 


concerning  rulemaking  susbtantlally  affect¬ 
ing  the  poor. 

(d)  The  People’s  Counsel  should  be  au¬ 
thorized  to  paniclpate  suitably  In  Its  own 
name  to  represent  the  Interests  of  the  poor 
In  any  Federal  agency  proceedings  In  which 
the  poor  have  a  substantial  Interest. 

(e)  The  People’s  Counsel  should  be  au¬ 
thorized  to  provide  representation  lor  or¬ 
ganizations  and  groups  of  the  poor  who  seek 
Judicial  review  of  administrative  action  sul>- 
stantlally  affecting  their  Interests.  ’This  rec¬ 
ommendation  is  not  to  alter  the  kinds  of 
agency  action  amenable  to  Judicial  review, 
the  requirements  of  standing  to  seek  review, 
or  the  scope  of  that  review. 

(f)  As  an  Incident  to  its  main  respon¬ 
sibilities  the  People’s  Counsel  should  be  em¬ 
powered  to  recommend  to  Congress  or  the 
President  or  to  both  such  legislation  or  other 
action  as  It  deems  appropriate  to  correct 
deficiencies  in  or  otherwise  Improve  Federal 
progams  having  a  substantial  Impact  on  the 
poor. 

6. (a)  Congress  should  provide  for  an  ap¬ 
propriate  body  to  perform  the  functions  out¬ 
lined  In  section  4.  Deserving  of  consideration 
as  such  body  would  be  a  new  single-prupose 
corporation,  to  be  created  by  Congress, 
modeled  on  the  Corporation  for  Public  Broad¬ 
casting,  Public  Law  90-129,  81  Stat.  368 
(1967),  47  U.S.C.  (Supp.  m)  396,  and  to  be 
known  as  the  People’s  Counsel  Corporation. 
In  the  event  this  form  of  organization  is 
adopted,  the  following  considerations  should 
apply: 

(1)  The  People’s  Counsel  Corporation 
should  be  made  tax  exempt  and  authorized 
to  accept  grants  of  private  funds.  Gifts  to 
the  Corporation  should  he  made  deductible 
as  charitable  contributions  for  Federal  In¬ 
come  tax  purposes. 

(2)  Federal  financing  of  the  Corporation 
should  be  made  available  to  the  extent  nec¬ 
essary  to  assure  Its  effective  operation. 

(3)  The  governing  board  of  the  People’s 
Counsel  Corporation  should  be  constituted 
to  give  the  poor  meaningful  representation 
thereon.  Such  body  should  be  constituted  to 
ensure  close  communication  with  the  poor 
and  effective  representation  of  the  view¬ 
points  of  the  poor. 

6.  All  Federal  agencies  should  be  required 
by  Executive  order  to  notify  the  People’s 
Counsel  of  all  proposed  rules  which  would 
have  a  substantial  Impact  on  the  poor.  Agen¬ 
cies  also  should  be  required  by  that  Executive 
order  to  give  the  People’s  Counsel  an  oppor¬ 
tunity  to  present  the  views  of  the  poor  with 
respect  to  such  proposed  rules.  Exceptions 
to  these  obligations  should  be  permitted  only 
"when  the  agency  for  good  cause  finds  (and 
Incorporates  the  finding  and  a  brief  state¬ 
ment  of  reasons  therefor  In  the  rules  Is¬ 
sued)  that  (such)  notice  and  *  •  •  (an 
opportunity  for  the  People’s  Counsel  to  pre¬ 
sent  Its  views)  are  Impracticable,  unneces¬ 
sary,  or  contrary  to  the  public  Interest.” 
(See  5  U.S.C.  563(b)  (B).)  In  these  excep¬ 
tional  cases,  agencies  should  be  required  to 
notify  the  People’s  Counsel  as  soon  as  prac¬ 
ticable  of  any  consummated  rulemaking  sub¬ 
stantially  affecting  the  poor,  and  should  be 
required  to  give  the  Counsel  as  soon  as 
practicable  an  opportunity  to  communicate 
to  the  agency  Its  views  concerning  the  de¬ 
sirability  of  further  action  with  respect  to 
such  rulemaking. 

Without  prejudice  to  creating  or  empower¬ 
ing  any  other  appropriate  body  to  perform 
the  general  functions  outlined  In  paragraphs 
4,  6,  and  6,  any  special  provision  therefor 
should  be  so  structured  as  to  take  maximxim 
advantage  of  the  capabilities  In  this  field  of 
nongovernment  organizations,  and  of  other 
public  bodies,  Including  notably  the  Office 
of  Economic  Opportunity. 

Note:  Six  separate  statements  were  filed 
concerning  this  Recommendation. 


§  305.68—6  Delegation  of  Final  Deci¬ 
sional  Authority  Subject  to  Discre- 
ticHiary  Review  by  the  Agency.  (Rec¬ 
ommendation  No.  68-6). 

Recommendation 

1.  In  order  to  make  more  efficient  use  of 
the  time  and  energies  of  agency  members  and 
their  staffs,  to  Improve  the  quality  of  decision 
without  sacrificing  procedural  fairness,  and 
to  help  eliminate  delay  In  the  administrative 
process,  every  agency  having  a  substantial 
caseload  of  formal  adjudications  should  con¬ 
sider  the  establishment  of  one  or  more  in¬ 
termediate  appellate  boards  or  the  adc^tlon 
of  procedures  for  according  administrative 
finality  to  presiding  officers’  decisions,  with 
discretionary  authority  In  the  agency  to 
affirm  summarily  or  to  review.  In  whole  or  in 
part,  the  decisions  of  such  boards  or  officers. 

2.  Section  8  of  the  Administrative  Proce¬ 
dure  Act,  6  XJ.S.C.  557,  should  be  amended  as 
necessary  to  clarify  the  authority  of  agencies 
to  restructure  their  decisional  processes  along 
either  of  the  following  lines: 

(а)  Intermediate  appellate  boards.  (1) 
Whenever  an  agency  deems  It  appn^riate  for 
the  efficient  and  orderly  conduct  of  Its  busi¬ 
ness.  It  may,  by  rule  or  order: 

(A)  Establish  one  or  more  Intermediate 
appellate  boards  consisting  of  agency  em¬ 
ployees  qualified  by  training,  experience,  and 
competence  to  perform  review  functions, 

(B)  Authorize  these  boards  to  perform 
functions  In  connection  with  the  disposition 
of  cases  of  the  same  character  as  those  which 
may  be  performed  by  the  agency, 

(C)  Prescribe  procedures  for  review  of  sub¬ 
ordinate  decisions  by  such  boards  or  by  the 
agency,  and 

(D)  Restrict  the  scope  of  Inquiry  by  such 
boards  and  by  the  agency  In  any  review, 
without  Impairing  the  authority  of  the 
agency  in  any  case  to  decide  on  its  own 
motion  any  question  of  procedure,  fact,  law, 
policy,  or  discretion  as  fully  as  If  It  were 
making  the  Initial  decision. 

(2)  Any  order  or  decision  of  an  inter¬ 
mediate  appellate  board,  unless  reviewed  by 
the  agency,  shall  have  the  same  force  and 
effect  and  shall  be  made,  evidenced,  and  en¬ 
forced  In  the  same  manner  as  orders  and 
decisions  of  the  agency. 

(3)  A  party  aggrieved  by  an  order  of  such 
board  may  file  an  application  for  review  by 
the  agency  within  such  time  and  in  such 
manner  as  the  agency  shall  prescribe,  and 
every  such  application  shall  be  passed  upon 
by  the  agency. 

(4)  In  passing  upon  such  applications  for 
review,  an  agency  may  grant.  In  whole  or  in 
part,  or  deny  the  application  without  ^>ecify- 
Ing  any  reasons  therefor.  No  such  application 
shall  rely  upon  questions  of  fact  cm*  law  upon 
which  the  Intermediate  appellate  board  has 
been  afforded  no  opportunity  to  pass. 

(5)  An  agency,  on  Its  own  Initiative,  may 
review  In  whole  or  in  part,  at  such  time  and 
In  such  manner  as  It  shall  determine,  any 
order,  decision,  report,  or  other  action  made 
or  taken  by  an  intermediate  appellate  board. 

(б)  If  an  agency  grants  an  application  for 
review  or  undertakes  review  on  Its  own 
motion,  it  may  affirm,  modify,  reverse,  or  set 
aside  the  order,  decision,  report  or  other  ac¬ 
tion  of  the  Intermediate  appellate  board,  or 
may  remand  the  proceeding  for  reconsidera¬ 
tion. 

(7)  The  filing  of  an  application  for  agency 
review  shall  be  a  condition  precedent  to 
Judicial  review  of  any  order  of  an  Inter¬ 
mediate  iq>pellate  board. 

(8)  Agency  employees  performing  review 
functions  shall  not  be  re^mnslble  to  or  sub¬ 
ject  to  the  supervision  w  direction  of  any 
employee  or  agent  engaged  In  the  perform¬ 
ance  of  Investigative  or  prosecuting  functions 
for  any  agency . 
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(b)  Discretionary  review  of  decisions  of 
presiding  officers.  (1)  Wben  a  party  to  a 
proceeding  seeks  administrative  review  of  an 
Initial  decision  rendered  by  tbe  presiding 
officer  (CM*  other  officer  authorized  by  law 
to  make  such  decision),  the  agency  may 
accord  administrative  finality  to  the  Initial 
decision  by  denying  tbe  petition  for  Its  re¬ 
view,  or  by  summarily  affirming  the  Initial 
decision,  unless  the  party  seeking  review 
makes  a  reasonable  showing  that: 

(A)  A  prejudicial  procedural  error  was 
committed  in  the  conduct  of  tbe  proceeding, 
or 

(B)  The  initial  decision  embodies 

(1)  A  finding  or  conclusion  of  material 
fact  which  is  erroneous  or  clearly  erroneous, 
as  the  agency  may  by  rule  provide, 

(ii)  A  legal  conclusion  which  Is  erroneous, 
or 

(ill)  An  exercise  of  discretion  or  decision 
of  law  or  policy  which  is  important  and 
which  the  agency  should  review. 

(2)  The  agency’s  decision  to  accord  {m*  not 
to  accord  administrative  finality  to  an  initial 
decision  shall  not  be  subject  to  judicial  re¬ 
view.  If  tbe  Initial  decision  becomes  tbe 
decision  of  the  agency,  however,  because  It 
is  summarily  affirmed  by  the  agency  or 
because  tbe  petition  for  Its  review  Is  denied, 
such  decision  of  the  agency  will  be  subject 
to  judicial  review  in  accordance  with  estab¬ 
lished  law. 

§  305.68—7  Elimination  of  Jurisdic¬ 
tional  Amount  Requirement  in  Judi¬ 
cial  Review  (Recommendation  No. 

68- 7). 

§  305.68—8  Judicial  Review  of  Interstate 
Commerce  Commission  Orders  (Rec¬ 
ommendation  68—8). 

§  305.69—1  Statutory  Reform  of  the 
Sovereign  Immunity  Doctrine.  (Rec¬ 
ommendation  69—1). 

§  305.69—2  Judicial  Enforcement  of 
Orders  of  the  National  Labor  Rela¬ 
tions  Roard  (Recommendation 

69- 2). 

§  305.69—3  Publication  of  a  **Cuide  to 
Federal  Reporting  Requirements** 
(Recommendation  No.  69—3). 

§  305.69—4  .Analytical  Subject-Indexes 
to  Selected  Volumes  of  the  (x>de  of 
Federal  Regulations  (Recommenda¬ 
tion  No.  69—4). 

§  305.69—5  Elimination  of  Duplicative 
Hearings  in  F.AA  Safety  De-certiOca- 
tion  Cases  (Recommendation  No. 
69-5). 

§  305.69—6  Compilation  of  Statistics  on 
Administrative  Proceedings  by  Fed¬ 
eral  Departments  and  .Agencies 
(Recommendation  No.  69—6). 

Government  agencies  which  conduct 
formal  or  informal  rulemaking  proceed¬ 
ings  or  cases  of  adjudication  which  di¬ 
rectly  hx  the  rights  and  obligations  of 
private  persons  (hereafter  referred  to  as 
“proceedings”)*  owe  a  special  duty  to  the 
individuals  affected  and  to  the  general 
public  to  manage  their  caseloads  as 
eflQclently  as  possible,  to  eliminate  in¬ 
ordinate  delays  in  the  conduct  of  pro- 


>  The  agency  compilations  proposed  by  this 
recommendation  should  not  be  limited  to 
formal  proceedings,  or  limited  to  “proceed¬ 
ings”  as  that  term  has  been  employed  in 
gathering  statistics  for  past  conferences  or 
Congressional  groups.  Rather,  agency  figures 
should  report  all  matters  directly  fixing  tbe 
rights,  privileges,  and  obligations  of  private 
Interests  including  the  routine  handling  of 
applications  and  claims. 


ceedlngs,  and  to  work  continuously 
toward  Improving  the  fairness,  effective¬ 
ness,  and  economy  of  their  procedures. 
The  present  volume  of  Federal  adminis¬ 
trative  proceedings  is  so  great  that  much 
of  the  basic  information  needed  in  these 
efforts  can  be  developed  in  Intelligible 
and  useful  form  only  through  statistical 
study.  The  compilation  and  publication 
of  comprehensive  statistics  on  Federal 
agency  proceedings,  at  regular  intervals 
would: 

(a)  Provide  each  agency  with  infor¬ 
mation  concerning  its  business  which 
would  enable  it  to  manage  its  caseload 
more  effectively, 

(b)  Augment  generally  the  informa¬ 
tion  concerning  its  activities  which  each 
agency  must  furnish  to  the  President, 
the  Congress,  and  the  public, 

(c)  Afford  affected  parties  and  their 
counsel  a  better  understanding  of  the 
administrative  processes  which  deter¬ 
mine  their  rights  and  obligations,  and 

(d)  Provide  a  basis  for  specific  study 
of  particular  agency  procedures  by  the 
agency  itself,  by  committees  of  Congress, 
the  Administrative  Conference  of  the 
United  States,  the  organized  bar,  re¬ 
search  scholars,  and  other  individuals 
and  organizations,  public  and  private, 
interested  in  improving  the  Federal  ad¬ 
ministrative  process. 

Recommendation 

1.  To  the  extent  deemed  useful  to  advance 
the  purposes  of  this  recommendation,  each 
Federal  administrative  agency  which  con¬ 
ducts  proceedings  (as  defined  above)  affect¬ 
ing  private  persons’  rights,  privileges  or  ob¬ 
ligations,  should  prepare  annual  statistical 
data  pertaining  to  those  proceedings,  to  be 
compiled  In  such  manner  and  presented  In 
such  publications  as  the  agency  considers 
appropriate. 

2.  ’These  statistical  compilations  should 
list  the  kinds  of  proceedings  pending  during 
the  year,  with  a  concise  yet  meaningful  de¬ 
scription  of  the  nature  and  purpose  of  each 
kind  of  proceeding  and  citations  for  the 
statutory  authOTlty  under  which  the  pro¬ 
ceedings  are  conducted,  and  the  sections  of 
the  Code  of  Federal  Regulations  which  set 
forth  the  rules  of  practice  governing  each 
kind  of  proceeding. 

3.  For  the  purpose  of  agency  efforts  that 
may  be  made  In  cooperation  with  the  Chair¬ 
man  of  the  Administrative  Conference  of  the 
United  States,  to  lessen  delays  In  adminis¬ 
trative  proceedings,  the  statistical  compila¬ 
tion  should  show  the  number  of  days  which 
elapsed  during  each  significant  step  of  tbe 
proceedings  which  were  concluded  during 
the  year. 

4.  In  designing  each  agency’s  compilation, 
the  following  Information,  together  with  the 
time-study  data  referred  to  In  3  abov^,  should 
be  considered  minimal : 

(a)  The  number  of  proceedings  of  each 
kind  pending  at  tbe  beginning  of  the  year; 

(b)  The  number  of  new  proceedings  filed 
or  otherwise  commenced  during  the  year; 

(c)  The  number  of  proceedings  concluded 
during  the  year  and  tbe  manner  of  their  dis¬ 
position  (l.e.,  by  settlement,  dismissal  on 
procedural  grounds,  decision  on  the  merits 
without  hearing,  final  decision  by  agency 
after  bearing,  and  an  examiner's  Initial  de¬ 
cision,  etc.) ; 

(d)  The  number  of  proceedings  remain¬ 
ing  at  tbe  end  of  tbe  year;  and  • 

(e)  The  number  of  proceedings  concluded 
during  the  year  which  were  appealed  to  the 
courts. 


6.  Each  agency  should  periodically  analyse 
all  of  the  Information  thus  compiled  and 
should  develop  Improved  techniques  fitted 
to  Its  particular  needs  to  reduce  delays  and 
expense  and  otherwise  to  Improve  Its  ad¬ 
ministrative  processes.  A  copy  of  this  analysis 
should  be  submitted  to  the  Administrative 
Oonference  of  the  United  States. 

6.  In  presenting  Its  statistical  compila¬ 
tion.  each  agency  should  summarize  this 
analysis  and  describe  the  specific  steps  It  has 
taken  toward  the  ends  referred  to  in  5  above. 

7.  Each  agency,  in  Its  subsequent  compila¬ 
tions,  should  follow  a  pattern  that  makes 
possible  a  comparison  of  data  with  cor¬ 
responding  data  for  earlier  periods,  thus  re¬ 
flecting  changes  In  backlogs,  volumes,  and 
elapsed  times  and  providing  a  measure  of 
the  agency’s  experience  following  the  spe¬ 
cific  actions  referred  to  In  6  above. 

§  305.69—7  Consideration  of  Alterna¬ 
tives  in  Licensing  Procedures  (Rec¬ 
ommendation  No.  69—7). 

Court  decisions,  notably  Scenic  Hudson 
Preservation  Conference  v.  FPC,*  have 
emphasized  that  in  licensing  cases  the 
Federal  Power  Commission  must  explore 
and  give  proper  consideration  to  possible 
alternatives  to  the  specific  plan  prc^iosed 
by  the  applicant.  This  principle  may  in 
the  future  be  applied  to  other  licensing 
agencies.  Since  the  range  of  possible  al¬ 
ternatives  in  any  case  can  be  extensive 
and  in  sinne  cases  Adrtually  unbounded, 
ways  must  be  sought  to  control  the  scope 
and  duration  of  licensing  proceedings 
within  manageable  limits  while  meeting 
the  requirements  of  the  law. 

Recom  MENDATIONS 

Each  agency  which  Issues  licenses,  permits, 
or  other  forms  of  authorization,  should  seek 
to  create  procedures  fitting  Its  particular  cir¬ 
cumstances  which  will  assure  apprc^rlate 
consideration  of  alternatives,  where  neces¬ 
sary,  and  at  the  same  time  wUl  permit  effec¬ 
tive  administration  of  that  agency’s  licensing 
functions. 

Because  the  various  agencies  must  deal  In 
their  licensing  procedures  with  many  diverse 
subject  matters,  the  Administrative  Confer¬ 
ence  cannot  specify  a  single  rule  and  proce¬ 
dure  for  achieving  this  objective.  Procedural 
techniques  which  experience  has  shown  use¬ 
ful  in  analogous  situations  and  which  an 
agency  might  consider  Include:  (1)  Guide¬ 
lines  embodying  a  rule  of  reason  concern¬ 
ing  the  number  and  character  of  alternatives 
to  be  considered  In  particular  types  of  cases; 
(2)  rules  providing  a  point  in  time  beyond 
which  the  Issues  In  a  proceeding  will  not  be 
expanded  to  Include  additional  alternatives 
except  under  compelling  circumstances;  (3) 
techniques,  such  as  prehearing  conferences 
and  tbe  filing  of  testimony  In  written  form 
before  trial,  which  tend  to  promote  early 
Identification  of  interested  parties  and  im¬ 
portant  alternatives;  and  (4)  placing  re¬ 
sponsibility  upon  the  party  or  other  person 
proposing  an  alternative  to  the  applicant’s 
proposal  to  make  an  appropriate  threshold 
showing  that  the  alternative  deserves  the 
agency’s  consideration. 

§  305.69—8  Elimination  of  Ecrtain  Ex¬ 
emptions  from  the  APA  Rulemaking 
Requirements  (Recommendation  No. 
69-8). 

Recom  mendation 

In  order  to  assure  that  Federal  agencies 
will  have  the  benefit  of  the  Information  and 


>354  F.2d  606  (2d  Clr.  1966),  cert,  denied, 
384  U.S.  941  (1966).  See  also  Udall  v.  FPC, 
387U.S.  428  (1967). 
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opinion  that  can  be  supplied  by  persons 
whom  regulations  will  affect,  the  Adminis¬ 
trative  Procedure  Act  requires  that  the  pub¬ 
lic  must  have  opportunity  to  participate  In 
rulemaking  proceedings.  The  procedures  to 
assure  this  opportunity  are  not  required  by 
law,  however,  when  rules  are  promulgated  In 
relation  to  "public  property,  loans,  grants, 
benefits,  or  contracts.”  These  t3T)es  of  rules 
may  nevertheless  bear  heavily  upon  nongov¬ 
ernmental  Interests.  Exempting  them  from 
generally  applicable  procedural  requirements 
Is  unwise.  The  present  law  should  therefore 
be  amended  to  discontinue  the  exemptions 
to  strengthen  procedures  that  will  make  for 
fair,  informed  exercise  of  rulemaking  author¬ 
ity  In  these  as  In  other  areas. 

Removing  these  statutory  exemptions 
would  not  diminish  the  power  of  the  agen¬ 
cies  to  omit  the  prescribed  rulemaking  pro¬ 
cedures  whenever  their  observances  were 
found  to  be  impracticable,  unnecessary,  or 
contrary  to  the  public  Interest.  A  finding  to 
that  effect  can  be  made,  and  published  In 
the  Federal  Register,  as  to  an  entire  subject 
matter  concerning  which  rules  may  be 
promulgated.  Each  finding  of  this  type 
should  be  no  broader  than  essential  and 
should  Include  a  statement  of  underlying 
reasons  rather  ^  than  a  merely  conclusory 
recital. 

Wholly  without  statutory  amendment, 
agencies  already  have  the  authority  to  utilize 
the  generally  applicable  procedural  methods 
even  when  formulating  rules  of  the  exempt 
types  now  under  discussion.  They  are  urged 
‘to  utilize  their  existing  powers  to  employ  the 
rulemaking  procedures  provided  by  the  Ad¬ 
ministrative  Procedure  Act,  whenever  appro¬ 
priate,  without  awaiting  a  legislative  com¬ 
mand  to  do  so. 

§  305.69—9  ‘Recruitment  and  selection 
of  Hearing  Examiners;  continuing 
training  for  Government  .Attorneys 
and  Hearing  Examiners;  creation  of 
a  center  for  continuing  legal  cxluca- 
tion  in  Government  (Recommenda¬ 
tion  69—9). 

Recommendation 

A.  RECURITMENT  AND  SELECTION  OF  HEARING 
EXAMINERS 

1.  The  civil  Service  Commission  should  en¬ 
large  the  base  of  recruitment  and  the  num¬ 
ber  of  qualified  candidates  available  for  ap¬ 
pointment  to  hearing  examiner  positions  by 
recognizing  trial  experience  as  one  basis  for 
qualification. 

2.  The  Civil  Service  Commission  should  de¬ 
part  experimentally  from  the  selective  certi¬ 
fication  system  as  now  practiced  in  the  ap¬ 
pointment  of  hearing  examiners.  Instead,  It 
should  develop  a  system  under  which  the 
number  of  candidates  qualified  for  hearing 
examiner  positions  Is  enlarged  through  the 
use  of  a  general  register  for  all  agencies,  with 
additional  credit  for  specific  relevant  profes¬ 
sional  experience  or  selective  certification  for 
those  agencies  which  demonstrate  to  the  Civil 
Service  Commission’s  satisfaction  a  current 
need  for  personnel  possessing  a  specific  back¬ 
ground.  The  purpose  of  this  experiment 
should  be  to  permit  meaningful  comparative 
evaluation  with  the  system  now  In  effect.  A 
report  should  be  made  to  the  Administrative 
Conference  after  3  years  of  experience. 

To  aid  the  Civil  Service  Commission  In 
effectuating  the  objective  of  this  part  of  the 
recommendation,  the  Chairman  of  the  Ad¬ 
ministrative  Conference  should  appoint  q>e- 
clal  committees  from  time  to  time  to  evalu¬ 
ate  the  standards  of  specific  relevant  profes¬ 
sional  experience  proposed  to  the  Civil 
Service  Commission  by  any  agency  as  being 
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required  for  Its  work.  Present  selective  certi¬ 
fication  agreements  should  continue  until 
new  standards  have  been  adopted  by  the 
Civil  Service  Commission. 

3.  The  Civil  Service  Commission  should 
study  and,  if  practicable,  should  Institute  an 
experimental  Intern  program  to  supplement 
the  direct  appointment  of  hearing  examiners 
from  the  register.  Without  finally  deciding 
the  Issue,  the  Conference  urges  the  Commis¬ 
sion  to  consider  anew  whether  successful 
Interns  should  automatically  be  placed  in 
hearing  examiner  positions. 

4.  The  Veterans  Preference  Act  should  be 
amended  to  permit  the  selection  of  examiners 
for  each  vacancy  from  the  top  10  available 
persons  then  appearing  on  the  register,  deter¬ 
mined  on  the  basis  of  examination  and  rank¬ 
ing  without  reference  to  veterans  preference. 

B.  CONTINUING  TRAINING  FOR  GOVERNMENT  AT¬ 

TORNEYS  AND  EXABUNERS 

1.  Agencies  employing  attorneys  and  hear¬ 
ing  examiners  should  encourage  their  par¬ 
ticipation  In  programs  of  continuing  legal 
education.  Budgets  should  Include  adequate 
fimds  for  personnel  so  that  attorneys  and 
examiners  may  be  released  for  reasonable 
periods  of  time  to  accomplish  added  train¬ 
ing.  Agencies  should  take  all  suitable  steps 
to  assure  wide  knowledge  of  training 
opportunities. 

2.  Agencies  should  also  explore  ways  In 
which  they  can  support  the  professional 
training  activities  of  the  Federal  Trial  Ex¬ 
aminers  Conference,  bar  associations,  foun¬ 
dations,  the  Civil  l^rvlce  Commission,  law 
schools,  the  Individual  agencies  with  parallel 
legal  Interests,  and  other  Institutions  offer¬ 
ing  appropriate  training  for  attorneys  and 
examiners. 

3.  The  feasibility  of  short-term  exchange 
assignments  of  experienced  attorneys  In 
higher  grades  among  agencies  should  be  con¬ 
sidered,  in  order  to  enhance  the  Insight  and 
effectiveness  of  government  lawyers  by  expos¬ 
ing  them  to  varied  aspects  of  legal  problems 
with  which  they  may  deal. 

C.  CREATION  OF  A  CENTER  FOR  CONTINUING  LEGAL 

EDUCATION  IN  GOVERNMENT 

1.  A  center  should  be  established  In  the 
Washington  area  for  the  continuing  legal 
education  of  Government  lawyers,  hearing 
examiners,  and  private  attorneys  practicing 
before  Government  agencies.  The  center 
should  also  promote  coordinated  programs 
within  the  Government  and  with  specialized 
segments  of  the  organized  bar;  stimulate  and 
engage  In  the  preparation  of  manuals,  re¬ 
search  materials,  and  other  publications  In 
support  of  such  continuing  legal  education; 
and  provide  a  mechanism  for  the  exchange  of 
information  concerning  professional  prob¬ 
lems  of  Government  attorneys.  The  center, 
under  the  direction  of  lawyers,  should  be 
oriented  toward  applied  legal  problems.  The 
Civil  Service  Commission  should  make  avail¬ 
able  to  It  the  benefit  of  the  Commission’s 
experience  In  establishing  and  operating 
Federal  Executive  Institutes  and  centers.  The 
Federal  Administrative  Justice  Center  pro¬ 
posed  by  the  American  Bar  Association  In  a 
resolution  adopted  by  the  American  Bar  As¬ 
sociation’s  House  of  Delegates  In  January 
1969,  as  an  example,  would  serve  the  pur¬ 
pose  of  the  present  recommendation. 

2.  ’The  establishment  of  the  Center  should 
not  diminish  each  agency’s  present  responsi¬ 
bility  to  provide  continuing  legal  education 
for  Its  own  lawyers  through  "In-house" 
training  programs,  but  the  Center  should 
support  and  assist  all  agencies  In  maintain¬ 
ing  these  programs  at  a  high  level  of  effective¬ 
ness. 
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§  305.70-1  Parties  Defendant  (Recom¬ 
mendation  No.  70—1) 

§  305.70-2  SEC  No- Action  Letters  Under 
Seetkm  4  of  the  Securities  Act  of 
1933  (Recommendation  No.  70—2) 

§  305.70—3  Summary  Decision  in 
Agency  Adjudication  (Recommenda¬ 
tion  No.  70^). 

Delays  In  the  administrative  process 
can  be  avoided  by  eliminating  unneces¬ 
sary  evidentiary  hearings  where  no 
genuine  issue  of  material  fact  exists. 
Each  agency  having  a  substantial  case¬ 
load  of  formal  adjudications  should 
adopt  procedures  providing  for  summary 
judgment  or  decision,  patterned  after 
the  following  model  rule  in  suitable 
cases  and  with  appropriate  modifications 
to  meet  the  needs  of  its  own  hearings: 

Recommendation 

Section  1  Any  party  to  an  adjudicatory 
or  rulemaking  proceeding  required  by 
statute  to  be  determined  on  the  record  after 
opportunity  for  agency  hearing  may,  after 
commencement  of  the  proceeding  and  at 

least - days  before  the  date  fixed  for  the 

hearing,  move  with  or  without  supporting 
affidavits  for  a  summary  decision  In  his  favOT 
of  all  or  any  part  of  the  proceeding.  Any 

other  party  may,  within  -  days  after 

service  of  the  motion,  serve  opposing  affida¬ 
vits  or  countermove  for  summary  decision. 
The  presiding  officer  may.  In  his  discretion, 
set  the  matter  for  argument  and  caU  for  the 
submission  of  briefs. 

Sec.  2  ’The  presiding  officer  may  grant  such 
motion  If  the  pleadings,  affidavits,  material 
obtained  by  discovery  or  otherwise,  or  mat¬ 
ters  officially  noticed,  show  that  there  is  no 
genuine  Issue  as  to  any  material  fact  and 
that  a  party  Is  entitled  to  summary  decision. 

Sec.  3  Affidavits  shall  set  forth  such  facts 
as  would  be  admissible  In  evidence  and  shaU 
show  affirmatively  that  the  affiant  is  com¬ 
petent  to  testify  to  the  matters  stated 
therein.  When  a  motion  for  summary  deci¬ 
sion  Is  made  and  supported  as  provided  In 
this  rule,  a  party  opposing  the  motion  may 
not  rest  upon  the  mere  allegations  or  denials 
of  his  pleading;  his  response,  by  affidavits  or 
as  otherwise  provided  In  this  rule,  must  set 
forth  specific  facts  showing  that  there  Is  a 
genuine  Issue  of.  fact  for  the  hearing. 

Sec.  4  Should  It  appear  from  the  affidavits 
of  a  party  opposing  the  motion  that  he  can¬ 
not  for  reasons  stated  present  by  affidavit 
facts  essential  to  justify  his  opposition,  the 
presiding  officer  may  deny  the  motion  for 
summary  decision  or  may  order  a  discontinu¬ 
ance  to  permit  affidavits  to  be  obtained  or 
discovery  to  be  had  or  may  make  such  other- 
order  as  Is  just. 

Sec.  5  ’The  denial  of  all  or  any  part  of  a 
motion  for  summary  decision  by  the  presid¬ 
ing  officer  shall  not  be  subject  to  Interlocu¬ 
tory  appeal  to  the  (review  authority)  unless 
(a)  the  presiding  officer  certifies  In  writing 
(1)  that  the  rule  Involves  an  Important  ques¬ 
tion  of  law  or  policy  as  to  which  there  Is 
substantial  ground  for  difference  of  c^lnlon 
and  (11)  that  an  Immediate  appeal  from  the 
ruling  may  materially  advance  the  ultimate 
termination  of  the  litigation;  or  (b)  If  the 
presiding  officer  declines  so  to  certify,  a 
designee  of  the  (review  authority)  so  certifies 
upon  appropriate  application.  The  allowance 
of  such  an  Interlocutory  appeal  shall  not  stay 
the  proceeding  before  the  presiding  officer 
unless  the  (review  authority)  shall  so  order. 
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§  305.70-4  Discovery  in  Agency  Adjudi¬ 
cation  (Recommendation  No.  7(K-4). 

Prehearing  discovery  in  agency  ad¬ 
judication  insures  that  the  peulles  to  the 
proceeding  have  access  to  all  relevant, 
unprivileged  information  prior  to  the 
hearing.  Its  primary  objectives  include 
the  more  expeditious  amduct  of  the 
hearing  itself,  the  encouragement  of  set¬ 
tlement  between  the  i»rties,  and  greater 
fairness  in  adjudication.  Agencies  that 
conduct  adjudicatory  proceedings  gen¬ 
erally  enjoy  broad  investigatory  powers, 
and  fairness  requires  that  private  parties 
have  equal  access  to  all  relevant,  un¬ 
privileged  information  at  some  point 
prior  to  the  hearing. 

Recommendation 

It  is  therefore  recommended  that  each 
agency  recognize  the  following  minimum 
standards  for  discovery  In  adjudlcatOTy  pro¬ 
ceedings  subject  to  sections  6,  7  and  8  of  the 
Administrative  Prooedtire  Act,  now  codified 
as  5  US.C.  654,  656  and  567.  Individual  agen¬ 
cies  may  permit  additicmal  discovery  where 
appre^riate  and  may  tailor  the  recommended 
standards  to  meet  the  needs  ot  particular 
t3rpes  of  proceedings  where  special  or  less 
elaborate  discovery  procedures  will  accom¬ 
plish  the  same  basic  objectives  or  where  the 
protective  measiues  here  recommended  will 
be  inadequate  to  achieve  the  ends  sought. 
Each  agency  should  undertake  to  train  its 
hearing  examiners  in  the  application  of  the 
rules  it  promulgates  to  Implement  these 
standards.  This  training  should  draw  upon 
the  experience  of  other  agencies,  the  Federal 
Courts,  private  practitioners,  and  bar  associa¬ 
tions. 

The  recommended  minimum  standards  in¬ 
clude  the  following  procedures : 

1.  Prehearing  conferences.  The  presiding 
officer  should  have  the  authority  to  hold  one 
or  more  prehearing  conferences  during  the 
course  of  the  proceeding  on  his  own  motion 
or  at  the  request  of  a  party  to  the  proceeding. 
The  presiding  ofiBcer  should  normally  hold 
at  least  one  prehearing  conference  in  pro¬ 
ceedings  where  the  Issues  are  complex  or 
where  it  appears  likely  that  the  hearing  will 
last  a  considerable  period  of  time.  The  presid¬ 
ing  officer  at  a  prehearing  conference  should 
have  the  authority  to  direct  the  parties  to 
exchange  their  evidentiary  exhibits  and  wit¬ 
ness  lists  prior  to  the  hearing.  Where  good 
cause  exists,  the  parties  should  have  the 
right  at  any  time  to  amend,  by  deletion  or 
supplementation,  their  evidentiary  exhibits 
and  witness  lists. 

2.  Depositions.  A  party  to  the  proceeding 
should  be  able  to  take  depositions  of  wit¬ 
nesses  upon  oral  examination  or  w^ritten 
questions  for  purposes  of  discovering  rele¬ 
vant,  imprlvileged  information,  subject  to 
the  following  conditions; 

(1)  The  taking  of  depositions  should  nor¬ 
mally  be  deferred  until  there  has  been  at 
least  one  prebearing  conference; 

(2)  The  party  seeking  to  take  a  deposition 
should  apply  to  the  presiding  ofiicer  for  an 
order  to  do  so; 

(3)  The  party  seeking  to  take  a  deposition 
should  serve  copies  of  the  sq>plication  on  the 
other  party  or  parties  to  the  proceeding,  who 
should  be  given  an  opporttmity,  along  with 
the  deponent,  to  notify  the  presiding  officer 
of  any  objections  to  the  taking  of  the  deposi¬ 
tion; 

(4)  The  presiding  officer  should  not  grant 
an  ^plication  to  take  a  deposition  if  be  finds 
that  the  taking  of  the  deposition  would  re¬ 
sult  in  xmdue  delay; 

(5)  The  presldl^  officer  should  otherwise 
grant  an  applicatlcm  to  take  a  deposition  un¬ 


less  he  finds  that  there  is  not  good  cause  tor 
doing  so;  and 

(6)  The  deposing  of  an  agency  employee 
should  only  be  allowed  upon  an  order  of  the 
presiding  officer  based  on  a  specific  finding 
that  the  party  applying  to  take  the  deposi¬ 
tion  is  seeking  significant,  imprlvileged  in¬ 
formation  not  discoverable  by  alternative 
means.  Any  such  order  should  be  subject  to 
an  interlocutory  appeal  to  the  agency. 

An  order  to  take  a  deposition  should  be  en¬ 
forceable  through  the  Issuance  of  a  subpoena 
ad  testificandum. 

3.  Witnesses — (a)  Prior  statements.  At  the 
prehearing  conference  or  at  some  other  rea¬ 
sonable  time  prior  to  the  hearing  the  attor¬ 
ney  or  employee  appearing  on  behalf  of  the 
agency  in  the  proce^ing  should  make  avail¬ 
able  to  the  other  parties  to  the  proceeding 
any  prior  statements  of  agency  witnesses 
which  are  in  the  possession  of  the  agency  or 
obtainable  by  it  frmn  any  other  Federal 
agency  and  which  relate  to  the  subject  mat¬ 
ter  of  the  expected  testimony.  “Statement”  is 
defined  to  Include  only  a  written  statement 
signed  or  adopted  by  the  witness  or  a  record¬ 
ing  or  transcription  which  is  a  substantially 
verbatim  recital  of  an  oral  statement  made 
by  the  witness  to  an  agent  of  the  Federal 
government. 

(b)  Narrative  summaries  of  expected  tes¬ 
timony.  At  the  prehearing  conference  or  at 
seme  other  reasonable  time  prior  to  the  hear¬ 
ing  each  party  to  the  proceeding  should  make 
available  to  the  other  parties  to  the  proceed¬ 
ing  the  names  of  the  witnesses  he  expects  to 
call  and  a  narrative  summary  of  their  ex¬ 
pected  testimony.  The  attorney  c*  employee 
appearing  on  behalf  of  the  agency  in  the 
proceeding  should  have  the  authority  to 
designate  any  prior  statement  or  statements 
of  an  agency  witness  which  he  makes  avail¬ 
able  to  the  other  parties  under  3(a)  as  all 
or  part  of  the  narrative  summary  of  that  wit¬ 
ness*  expected  testimony.  Where  good  cause 
exists,  the  parties  should  have  the  right  at 
any  time  to  amend,  by  deletion  or  supple¬ 
mentation,  the  list  of  names  of  the  witnesses 
they  plan  to  call  and  the  narrative  summaries 
of  the  expected  testimony  of  those  witnesses. 

4.  Written  interrogatories  to  parties — (a) 
Availability.  A  party  to  the  proceeding  should 
be  able  to  serve  written  Interrogatories  upon 
any  other  party  for  purposes  of  discovering 
relevant,  unprivileged  Information.  A  party 
served  with  interrogatories,  should  be  able, 
before  he  must  answer  the  Interrogatories, 
to  apply  to  the  presiding  officer  for  the  hold¬ 
ing  of  a  prehearing  conference  for  the  mutual 
exchange  of  evidentiary  exhibits  and  other 
Information.  Each  Interrogatory  which  re¬ 
quests  information  not  previously  supplied 
at  a  prehearing  conference  should  be  an¬ 
swered  separately  and  fully  in  writing  under 
oath,  unless  it  is  objected  to,  in  which  event 
the  reasons  for  Uie  objection  should  be  stated 
in  lieu  of  an  answer.  The  party  upon  whom 
the  interrogatories  have  been  served  should 
serve  a  copy  of  the  answers  and  objections 
within  a  reasonable  time  upon  the  party  sub¬ 
mitting  the  interrogatories.  The  party  sub¬ 
mitting  the  interrogatories  may  move  the 
presiding  officer  for  an  order  compelling  an 
answer  to  an  interrogatory  or  interrogatories 
to  which  there  has  been  an  objection  or  other 
failure  to  answer. 

(b)  Interrogatories  directed  to  the  Agency. 
Each  agency  should  designate  an  appropriate 
official  on  whom  other  parties  to  the  pro¬ 
ceeding  may  serve  written  interrogatories  di¬ 
rected  to  the  agency.  ITiat  facial  should 
arrange  for  agency  persoimel  with  knowledge 
of  the  facts  to  answer  and  sign  the  inter¬ 
rogatories  on  behalf  of  the  agency.  The  at¬ 
torney  or  employee  appearing  on  behalf  of 
the  agency  In  the  proceeding  should  have  the 
authority  to  make  and  sign  objections  to  in¬ 


terrogatories  served  upon  the  agency.  Inter- 
rogatOTles  directed  to  the  agency  which  seek 
information  available  only  frmn  the  agency 
head,  member,  or  members  should  only  be 
allowed  upon  an  order  of  the  agency  based  on 
a  specific  finding  that  the  interrogating  party 
is  seeing  significant,  imprlvileged  informa¬ 
tion  not  discoverable  by  alternative  means. 

5.  Requests  for  admissions — (a)  Availabil¬ 
ity.  A  party  to  the  proceeding  should  be  able 
to  serve  upon  any  other  party  a  written  re¬ 
quest  for  the  admission,  for  purposes  of  the 
pending  proceeding,  of  any  relevant,  unpriv¬ 
ileged  facts.  Including  the  genuineness  of  any 
document  described  in  the  request. 

(b)  Requests  directed  to  the  Agency.  Each 
agency  should  designate  an  appropriate 
official  on  whom  other  parties  to  the  pro¬ 
ceeding  may  serve  requests  for  admissions 
directed  to  the  agency.  That  official  should 
arrange  for  agency  personnel  with  knowledge 
of  the  facts  to  respond  to  the  requests  on  be¬ 
half  of  the  agency.  The  attorney  or  employee 
appearing  on  behalf  of  the  agency  in  the  pro¬ 
ceeding  should  have  the  authority  to  make 
and  sign  objections  to  requests  for  admis¬ 
sions  served  upon  the  agency.  Requests  di¬ 
rected  to  the  agency  which  seek  admissions 
obtainable  only  from  the  agency  head,  mem¬ 
ber  or  members  should  only  be  allowed  upon 
an  order  of  the  agency  based  on  a  specific 
finding  that  the  requesting  party  is  seeking 
significant,  unprivileged  information  not  dis¬ 
coverable  by  alternative  means. 

6.  Production  of  documents  and  tangible 
things — (a)  From  non-parties.  A  party  to 
the  proceeding  should  be  able  to  obtain  in 
accordance  with  agency  rules  a  subpoena 
duces  tecum  requiring  a  non-party  to  pro¬ 
duce  relevant  designated  documents  and  tan¬ 
gible  things,  not  privileged,  at  a  prehearing 
conference,  at  the  taking  of  the  non-party’s 
deposition,  w  at  any  other  ^ecific  time  and 
place  designated  by  the  Issuing  officer. 

(b)  From  parties.  A  party  to  the  proceed¬ 
ing  should  be  able  to  apply  to  the  presiding 
officer  for  an  order  requiring  any  other  party 
to  produce  and  to  make  available  for  Inspec¬ 
tion,  Claying  or  photographing,  at  a  prehear¬ 
ing  conference  or  other  specific  time  and 
place,  any  designated  documents  and  tan¬ 
gible  things,  not  privileged,  which  constitute 
or  contain  relevant  evidence.  The  party  seek¬ 
ing  production  should  serve  copies  of  the  ap¬ 
plication  on  the  other  party  <»*  parties  to  the 
proceeding,  who  should  be  given  an  oppor¬ 
tunity  to  notify  the  presiding  officer  of  any 
objections.  The  presiding  officer  should  order 
the  production  of  such  designated  documents 
and  tangible  things  unless  he  finds  that 
there  is  not  good  cause  for  doing  so. 

(c)  From  the  Agency.  For  the  purposes  of 
paragraph  6,  the  agency  conducting  the  pro¬ 
ceeding  should  be  considered  a  party  to  the 
proceeding  whether  or  not  the  agency  staff 
participates  as  a  party  to  the  proceeding. 

7.  Role  of  the  Presiding  Officer — (a)  Con¬ 
trol  over  discovery.  The  presiding  officer 
should  have  the  authority  to  Impose  sched¬ 
ules  on  the  parties  to  the  proceeding  spec¬ 
ifying  the  periods  of  time  during  which 
the  parties  may  pursue  each  means  of  dis¬ 
covery  available  to  them  under  the  rules  of 
the  agency.  Such  schedules  and  time  periods 
should  be  set  with  a  view  to  accelerating 
disposition  of  the  case  to  the  fullest  extent 
consistent  with  fairness. 

(b)  Interlocutory  appeals.  Except  as  pro¬ 
vided  by  2(6)  above,  an  Interlocutory  appeal 
from  a  ruling  of  the  presiding  officer  on  dis¬ 
covery  should  be  allowed  only  upon  certifica¬ 
tion  by  the  presiding  officer  that  the  ruling 
involves  an  Important  question  of  law  or 
policy  which  should  be  resolved  at  that  time 
by  the  appropriate  review  auttiorlty.  Not¬ 
withstanding  the  presiding  officer’s  certifica¬ 
tion,  the  review  authority  should  have  the 
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authority  to  dismiss  summarily  the  Interloc¬ 
utory  appeal  If  It  should  appear  that  the 
certification  was  Improvident.  An  Interlocu¬ 
tory  appeal  should  not  result  In  a  stay  of 
the  proceedings  ^except  in  extraordinary 
circumstances. 

8.  Protective  Orders — (a)  Authority  of  Pre¬ 
siding  Officer  in  General.  The  presiding  ofiScer 
should  have  the  authority,  upon  motion  by  a 
party  or  by  the  person  from  whom  discovery 
Is  sought,  and  for  good  cause  shown,  to  make 
any  order  which  Justice  requires  to  protect 
a  party  or  person  from  annoyance,  embar¬ 
rassment,  oppression,  or  undue  burden  or 
expense.  Including  one  or  more  of  the  fol¬ 
lowing:  (1)  That  the  discovery  not  be  had; 
(2)  that  the  discovery  may  be  had  only  on 
specified  terms  and  conditions,  including  a 
designation  of  the  time  or  place;  (3)  that 
the  discovery  may  be  had  only  by  a  method 
of  discovery  other  than  that  selected  by  the 
party  seeking  discovery;  (4)  that  certain 
matters  not  be  Inquired  Into,  or  that  the 
scope  of  the  discovery  be  limited  to  certain 
matters;  (5)  that  discovery  be  conducted 
with  no  one  present  except  persons  desig¬ 
nated  by  the  presiding  officer;  (6)  that  a 
deposition  after  being  sealed  be  opened  only 
by  order  of  the  presiding  officer,  (7)  that  a 
trade  secret  or  other  confidential  research, 
development,  or  commercial  information  not 
be  disclosed  or  be  disclosed  only  in  a  desig¬ 
nated  way,  (8)  that  the  parties  simultane¬ 
ously  file  specified  documents  or  Information 
enclosed  in  sealed  envelopes  to  be  opened  as 
directed  by  the  presiding  officer. 

(b)  Names  of  witnesses.  The  presiding  of¬ 
ficer  should  have  the  authority  upon  motion 
by  a  party  or  other  person,  and  for  good  cause 
shown,  by  order  (a)  to  restrict  or  defer  dls- 
closxue  by  a  party  of  the  name  of  a  witness, 
a  narrative  summary  of  the  expected  testi¬ 
mony  of  a  witness  or.  In  the  case  of  an  agency 
witness,  any  prior  statement  of  the  witness, 
and  (b)  to  prescribe  other  appropriate 
measures  to  protect  a  witness.  Any  party  af¬ 
fected  by  any  such  action  should  have  an 
adequate  opportunity,  once  he  learns  the 
name  of  a  witness  and  obtains  the  narrative 
summary  of  his  expected  testimony  or.  In  the 
case  of  an  agency  witness,  his  prior  statement 
or  statements,  to  prepare  for  cross-examina¬ 
tion  and  for  the  presentation  of  his  case. 

(c)  In  Camera  proceedings.  The  presiding 
officer  should  have  the  authority  to  permit  a 
party  or  person  seeking  a  protective  order  to 
make  all  or  part  of  the  showing  of  good  cause 
In  camera.  A  record  should  be  made  of  such 
In  camera  proceedings.  If  the  presiding  of¬ 
ficer  enters  a  protective  order  following  a 
showing  In  camera,  the  record  of  such  show¬ 
ing  should  be  sealed  and  preserved  and  made 
available  to  the  agency  or  court  In  the  event 
of  an  appeal. 

9.  Subpoenas.  The  presiding  officer  should 
have  the  power  to  Issue  subpoenas  ad  testi¬ 
ficandum  and  duces  tecum  at  any  time  dur¬ 
ing  the  course  of  the  proceeding.  Agencies  af¬ 
fected  by  this  Recommendation  that  do  not 
have  the  statutory  authority  to  Issue  sub¬ 
poenas  should  seek  to  obtain  any  necessary 
authority  from  the  Congress. 

§  305.70—5  Practices  and  Procedures 
Under  the  Renegotiation  Act  of  1951 
(Recommendation  No.  70^). 

§  305.71—1  Interlocutory  Appeal  Pro¬ 
cedures  (Recommendation  No. 
71-1). 

Interlocutory  appeal  procedures  for 
agency  review  of  rulings  by  presiding  of¬ 
ficers  must  balance  the  advantages  de¬ 
rived  from  intermediate  correction  of  an 
erroneous  ruling  against  interruption  of 
the  hearing  process  and  other  costs  of 
piecemeal  review.  Striking  an  appropri¬ 


ate  balance  between  these  competing 
concerns  requires  that  the  exercise  of 
discretion  In  Individual  cases  be  carefully 
circumscribed.  Procedures  that  delegate 
the  responsibility  for  allowing  interlocu¬ 
tory  appieals  to  presiding  officers,  with  a 
reserved  power  in  the  agency  to  handle 
exceptional  situations,  have  proven  most 
satisfactory. 

Recommendation  » 

Each  agency  which  handles  a  substantial 
volume  of  cases  that  are  decided  on  the  basis 
of  a  record  should  adopt  Interlocutory  ap¬ 
peal  procedures  based  on  the  following  prin¬ 
ciples: 

1.  Presiding  officers  should  be  authorized 
to  rule  initially  on  all  questions  raised  In  the 
proceeding.  A  riUlng  by  the  presiding  officer, 
supported  by  a  reasoned  statement,  usually 
should  precede  Interlocutory  review  of  the 
question  raised. 

2.  In  general.  Interlocutory  appeal  from  a 
ruling  of  the  presiding  officer  should  be  al¬ 
lowed  only  when  the  presiding  officer  certifies 
that  (a)  the  ruling  involves  an  important 
question  of  law  or  policy  concerning  which 
there  is  substantial  ground  for  difference  of 
opinion;  and  (b)  an  Immediate  appeal  from 
the  ruling  will  materially  advance  the  ulti¬ 
mate  termination  of  the  proceeding  or  sub¬ 
sequent  review  will  be  an  inadequate  remedy. 

3.  Allowance  of  an  interlocutory  appeal 
should  not  stay  the  proceeding  unless  the 
presiding  officer  determines  that  extraordi¬ 
nary  circumstances  require  a  postponement. 
A  stay  of  more  than  30  days  must  be  approved 
by  the  review  authority. 

4.  If  the  number  of  interlocutory  appeals 
in  an  agency  Is  substantial,  the  authority  to 
affirm,  modify,  or  reverse  the  presiding  of¬ 
ficer’s  Interlocutory  ruling  should  be  dele- 
gatM,  to  the  extent  permitted  by  law,  to  a 
review  authority  designated  by  the  agency. 

5.  Unless  the  review  authority  orders  other¬ 
wise  In  the  particular  case,  the  review  au¬ 
thority  should  decide  the  Interlocutory  ap¬ 
peal  on  the  record  and  briefs  submitted  to 
the  presiding  officer  without  further  briefs 
or  oral  argument.  The  review  authority 
should  summarily  dismiss  an  Interlocutory 
appeal  whenever  It  determines  that  the  pre¬ 
siding  officer’s  certification  was  Improvldently 
granted  or  that  consideration  of  the  appeal 
is  unnecessary.  If  the  review  authority  does 
not  specify  otherwise  within  30  days  after  the 
certification  or  allowance  of  the  Interlocutory 
appeal,  leave  to  appeal  from  the  presiding  of¬ 
ficer’s  Interlocutory  ruling  should  be  deemed 
to  be  denied. 

6.  Interlocutory  review  by  petition  to  the 
review  authcwrlty  without  certification  by  the 
presiding  officer  should  be  restricted  to  ex¬ 
ceptional  situations  in  which  (a)  vital  public 
or  private  Interests  might  otherwise  be  seri¬ 
ously  Impaired,  and  (b)  the  review  authority 
has  not  had  an  opportunity  to  develop 
standards  which  the  presiding  officer  can 
apply  in  determining  whether  Interlocutory 
review  Is  appropriate. 

§  305.71—2  Principles  and  Guidelines 
for  Implementation  of  the  Freedom 
of  Information  Act  (Recommenda¬ 
tion  No.  71—2). 

The  Freedom  of  Information  Act,  5 
U.S.C.  552,  expresses  important  policies 
with  respect  to  the  availability  to  the 
public  of  records  of  Federal  agencies.  To 
achieve  free  access  to  and  prompt  pro- 


'’This  recommendation  supersedes  section 
5  of  Recommendation  No.  70-3  and  para¬ 
graphs  2(6)  and  7(b)  of  Recommendation 
No.  70-4,  adopted  June  2-3,  1970,  insofar  as 
they  deal  with  Interlocutory  appeals. 


duction  of  identifiable  government  rec¬ 
ords  in  accordance  with  the  terms  and 
policies  of  the  Act,  each  agency  ‘  should 
conform  to  the  statutory  policy  en¬ 
couraging  disclosure,  adopt  proc^ural 
regulations  for  the  expeditious  handling 
of  information  requests,  and  review  the 
fees  charged  for  providing  information. 

Recommendation 

A.  General  principles.  Agencies  should 
conform  to  the  following  principles  In  han¬ 
dling  requests  for  Information: 

1.  Each  agency  should  resolve  questions 
under  the  Freedom  of  Information  Act  with 
a  view  to  providing  the  utmost  Information. 
’The  exemptions  authorizing  non-disclosure 
should  be  interpreted  restrictlvely. 

2.  Each  agency  should  make  certain  that 
Its  rules  provide  the  fullest  assistance  to 
inquirers.  Including  information  relating  to 
where  requests  may  be  filed.  It  should  pro¬ 
vide  the  most  timely  possible  action  on  re¬ 
quests  for  Information. 

3.  When  requested  Information  is  partially 
exempt  from  disclosure  the  agency  should, 
to  the  fullest  extent  possible,  supply  that 
portion  of  the  Information  which  is  not  ex¬ 
empt. 

4.  If  It  Is  necessary  for  an  agency  to  deny 
a  request,  the  denial  should  be  promptly 
made  and  the  agency  should  specify  the  rea¬ 
son  for  the  denial.  Procedures  for  review  of 
denials  within  the  agency  should  be  speci¬ 
fied  and  any  such  review  should  be  promptly 
made. 

6.  Fees  for  the  provision  of  information 
should  be  held  to  the  minimum  consistent 
with  the  reimbursement  of  the  cost  of  pro¬ 
viding  the  information.  Provision  should  be 
made  for  waiver  of  fees  when  this  Is  in  the 
public  interest. 

B.  Guidelines  for  handling  of  information 
request.  Each  agency  should  adopt  proce¬ 
dural  rules  to  effectuate  the  principles  stated 
In  Part  A.  To  assist  In  this  task  the  following 
guidelines  are  set  forth  as  a  model  of  the 
kinds  of  procedures  that  are  appropriate  and 
would  accomplish  this  purpose. 

1.  Agency  assistance  in  making  request  for 
records.  Each  agency  should  publish  a  direc¬ 
tory  designating  names  or  titles  and  ad¬ 
dresses  of  the  particular  oncers  and  employ¬ 
ees  in  its  Washington  office  and  In  its  various 
regional  and  field  offices  to  whom  requests 
for  information  and  recM-ds  should  be  sent. 
Appropriate  means  should  be  used  to  make 
the  directory  available  to  members  of  the 
public  who  would  be  interested  In  requesting 
Information  or  records. 

Each  agency  should  direct  one  or  more 
members  of  Its  staff  to  take  primary  respon¬ 
sibility  for  assisting  the  public  In  framing 
requests  for  Identifiable  records  containing 
the  information  that  they  seek.  The  names 
or  titles  and  addresses  of  these  staff  members 
should  be  Included  In  the  public  directory 
referred  to  above. 

2.  Form  of  request. — a.  No  standard  form. 
No  agency  should  require  the  use  of  standard 
fc»-ms  for  making  requests.  Any  written  re¬ 
quest  that  Identifies  a  record  sufficiently  for 
the  purpose  of  finding  it  should  be  accept¬ 
able.  A  standard  form  may  be  offered  as  an 
optional  aid. 

b.  Categorical  requests.  1.  Requests  calling 
for  all  records  falling  within  a  reasonably 
specific  category  should  be  regarded  as  con¬ 
forming  to  the  statutory  requirement  of 


*  The  term  agency  as  used  herein  denotes 
an  agency,  executive  department,  or  a  sepa¬ 
rate  administration  or  bureau  within  a  de¬ 
partment  which  has  adopted  its  own  admin¬ 
istrative  structure  for  handling  requests  for 
reemrds. 
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••Identiflable  recca-ds”  if  the  agency  would  be 
reasonably  able  to  determine  which  partic¬ 
ular  records  come  within  the  request  and  to 
search  f(»  and  collect  them  without  unduly 
burdening  or  interfering  with  agency  opera¬ 
tions  because  of  the  staff  time  consumed  or 
the  resulting  disruption  of  files. 

11.  If  any  agency  responds  to  a  categorical 
request  by  stating  that  compliance  would 
unduly  burden  or  interfere  with  its  opera¬ 
tions.  it  should  do  so  in  writing,  specifying 
the  reasons  why  and  the  extent  to  which 
compliance  wotild  burden  or  interfere  with 
agency  (^rations.  In  the  case  of  such  a  re¬ 
sponse  the  agency  should  extend  to  the  re¬ 
quester  an  opportunity  to  confer  with  it  in 
an  attempt  to  reduce  the  request  to  manage¬ 
able  proportions  by  reformulation  and  by 
dutllning  an  orderly  procedure  for  the  pro¬ 
duction  of  documents. 

3.  Partial  disclosure  of  exempt  records  and 
flies.  Where  a  requested  file  or  record  con¬ 
tains  exempt  information  that  the  agency 
wishes  to  maintain  confidential,  it  should 
offer  to  make  available  the  file  or  a  copy  of 
the  record  with  iqspropriate  deletions  if  this 
can  be  done  without  revealing  the  exempt 
Information. 

4.  Time  for  reply  to  request.  Every  agency 
should  either  comply  with  ot  deny  a  request 
for  records  within  ten  working  days  of  its 
receipt  unless  additional  time  is  required  for 
one  of  the  following  reasons: 

a.  The  requested  records  are  stored  in  whole 
or  part  at  other  locations  than  the  ofiloe 
having  charge  of  the  records  requested. 

b.  The  request  requires  the  collection  of  a 
substantial  number  of  specified  records. 

c.  The  request  is  couched  in  categorical 
terms  and  requires  an  extensive  search  for 
the  records  responsive  to  it. 

d.  The  requested  records  have  not  been 
located  in  the  course  of  a  routine  search  and 
additional  efforts  are  being  made  to  locate 
them. 

e.  The  requested  records  require  examina¬ 
tion  and  evaluation  by  personnel  having  the 
necessary  competence  and  discretion  to  de¬ 
termine  if  they  are:  (a)  Exempt  from  dis¬ 
closure  \znder  the  Freedom  of  Information 
Act  and  (b)  should  be  withheld  as  a  matter 
of  sound  policy,  or  revealed  only  with  appro¬ 
priate  deletions. 

When  additional  time  is  required  for  one 
of  the  above  reasons,  the  agency  should  ac¬ 
knowledge  the  request  in  writing  within  the 
ten-day  period  and  should  include  a  brief 
notation  of  the  reason  for  the  delay  and  an 
indication  of  the  date  on  which  the  records 
woxild  be  made  available  or  a  denial  would 
be  forthcoming. 

The  ten-day  time  period  specified  above 
should  begin  to  rim  on  the  day  that  the  re¬ 
quest  is  received  at  that  office  of  the  agency 
having  charge  of  the  records.  When  a  request 
is  received  at  an  office  not  having  charge  of 
the  records,  it  should  promptly  forward  the 
request  to  the  proper  office  and  notify  the 
requester  of  the  action  taken. 

If  sm  agency  does  not  reply  to  or  acknowl¬ 
edge  a  request  within  the  ten-day  period,  the 
requester  may  petition  the  officer  handling 
appeals  from  denials  of  records  for  appropri¬ 
ate  action  on  the  request.  If  an  agency  does 
not  act  on  a  request  within  an  extended 
deadline  adopted  for  one  of  the  reasons  set 
forth  above,  the  requester  may  petition  the 
<^cer  handling  app^s  from  denials  of  rec- 
<Mds  for  action  on  the  request  without  addi¬ 
tional  delay.  If  an  agency  adopts  an  unrea¬ 
sonably  long  extended  deadline  for  one  of 
the  reasons  set  forth  above,  the  requester 
may  petition  the  officer  handling  appeals 
trom  denials  of  records  for  action  on  the 
request  within  a  reasonable  period  of  time 
from  acknowledgment. 

An  extended  deadline  adc^ted  for  one  of 
the  reasons  set  forth  above  would  be  oon- 
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sidered  reasonable  in  all  cases  if  it  does  not 
exceed  ten  additKmal  wcwklng  daya  An 
agency  may  adopt  an  extended  deadline  in 
excess  of  the  ten  addltl<mal  wm-klng  days 
(i.e.  a  deadline  in  excess  of  twenty  working 
days  from  the  time  of  initial  receipt  of  the 
request)  where  special  circumstances  would 
reasonably  warrant  the  more  extended  dead¬ 
line  and  they  are  stated  in  the  written  notice 
of  the  extension. 

5.  Initial  denials  of  requests. — a.  Form  of 
denial.  A  reply  denying  a  written  request  for 
a  record  should  be  in  writing  and  should 
Include : 

i.  A  reference  to  the  specific  exemption 
under  the  Freedom  of  Information  Act  au¬ 
thorizing  the  withholding  of  the  record  and 
a  brief  explanation  of  how  the  exemption 
applies  to  the  record  withheld. 

11.  An  outline  of  the  appeal  procedure 
within  the  agency  and  of  the  ultimate  avail¬ 
ability  of  judicial  review  in  either  the  dis¬ 
trict  in  which  the  requester  resides  or  has  a 
principal  place  of  business,  or  in  which  the 
agency  records  are  situated. 

If  the  requester  indicates  to  the  agency 
that  he  wishes  to  have  a  brief  written  state¬ 
ment  of  the  reasons  why  the  exempt  record 
is  being  withheld  as  a  matter  of  discretion 
where  neither  a  statute  nor  an  executive 
order  requires  denial,  he  will  be  given  such 
a  statement. 

b.  Collection  of  denials.  A  copy  of  all  de¬ 
nial  letters  and  all  written  statements  ex¬ 
plaining  why  exempt  records  have  been  with¬ 
held  should  be  collected  in  a  single  central - 
office  file. 

c.  Denials;  protection  of  privacy.  Where 
the  identity  of  a  requester,  or  other  identify¬ 
ing  details  related  to  a  request,  would  con¬ 
stitute  an  unwarranted  invasion  of  personal 
privacy  if  made  generally  available,  as  in  the 
case  of  a  request  to  examine  one's  own  medi¬ 
cal  files,  the  agency  should  delete  identlfjrlng 
details  from  copies  of  the  request  and  writ¬ 
ten  responses  to  it  that  are  made  available 
to  requesting  members  of  the  public. 

6.  Intra-agency  appeals. — a.  Designation  of 
officer  for  appeals.  Each  agency  should  pub¬ 
licly  designate  an  officer  to  whom  a  requester 
can  take  an  appeal  from  a  denial  of  records. 

b.  Time  for  action  on  appeals.  There  should 
be  only  one  level  of  intra-agency  appeal. 
Final  action  should  be  taken  within  twenty 
working  days  frmn  the  time  of  filing  the 
appeal.  Where  novel  and  very  complicated 
questions  have  been  raised,  the  agency  may 
extend  the  time  for  final  action  for  a  reason¬ 
able  period  beyond  twenty  working  days 
upon  notifying  the  requester  of  the  reasons 
for  the  extended  deadline  and  the  date  on 
which  a  final  response  will  be  forthcoming. 

c.  Action  on  appeals.  The  grant  or  denial 
of  an  appeal  should  be  in  writing  and  set 
forth  the  exemption  relied  on,  how  it  ap¬ 
plies  to  the  record  withheld,  and  the  reasons 
for  asserting  it.  Copies  of  both  grants  and 
denials  on  appeal  should  be  collected  in  one 
file  open  to  the  public  and  should  be  in¬ 
dexed  according  to  the  exemptions  asserted 
and.  to  the  extent  feasible,  according  to  the 
type  of  records  requested. 

d.  Necessity  for  prompt  action  on  petitions 
complaining  of  delay.  Where  a  petition  to  an 
appeals  officer  complaining  of  an  agency’s 
failure  to  respond  to  a  request  or  to  meet  an 
extended  deadline  for  responding  to  a  re¬ 
quest  does  not  elicit  an  appropriate  response 
within  ten  days,  the  requester  may  treat 
his  request  as  denied  and  file  an  appeal. 
Where  a  petition  to  an  appeals  officer  com¬ 
plaining  of  the  agency’s  imposition  of  an  un¬ 
reasonably  long  deadline  to  consider  asser¬ 
tion  of  an  exemption  does  not  bring  about 
a  properly  revised  deadline,  the  requester 
may  trect  h<s  lequest  as  denied  after  a  rea¬ 
sonable  period  of  time  has  elapsed  from  his 
initial  request  and  he  may  then  file  an 
appeal. 


C.  Fees  for  the  provision  of  information. 
Each  agency  should  establish  a  fair  and 
equitable  tee  schedule  relating  to  the  pro¬ 
vision  of  Information.  To  assist  the  agencies 
in  this  endeavor,  a  committee  composed  of 
representatives  from  the  Office  of  Manage¬ 
ment  and  Budget,  the  Department  of  Justice 
and  the  General  Services  Administration, 
should  establish  uniform  criteria  for  deter¬ 
mining  a  fair  and  equitable  fee  schedule  re¬ 
lating  to  requests  for  records  that  would  take 
into  account,  pursuant  to  31  U.8.C.  483a 
(1964),  the  costs  incurred  by  the  agency,  the 
value  received  by  the  requester  and  the  pub¬ 
lic  interest  in  making  the  information  freely 
and  generally  available.  The  Committee 
should  also  review  agency  fees  to  determine 
if  they  comply  with  the  enunciated  criteria. 
These  criteria  might  include  the  following: 

1.  Fees  for  copying  documents.  In  view  of 
the  public  interest  in  making  government 
information  freely  available,  the  fee  charged 
for  reproducing  documents  in  written,  type¬ 
written,  printed  or  other  form  that  permits 
copying  by  duplicating  processes,  should  be 
uniform  and  not  exceed  the  going  cixnmer- 
clal  rate,  even  where  such  a  charge  would 
not  cover  all  costs  incurred  by  particular 
agencies. 

2.  No  fee  for  routine  search.  In  view  of  the 
public  Interest  in  making  government  held 
information  freely  available,  no  charge 
should  be  made  for  the  search  time  and 
other  incidental  costs  Involved  in  the  routine 
handling  of  a  request  for  a  specific  document. 

3.  No  fee  for  screening  out  exempt  rec¬ 
ords.  As  a  rule,  no  charge  should  be  made  for 
the  time  involved  in  examining  and  evaluat¬ 
ing  records  for  the  purpose  of  determining 
whether  they  are  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  and 
should  be  withheld  as  a  matter  of  sound 
policy.  Where  a  broad  request  requires  quali¬ 
fied  agency  personnel  to  devote  a  substantial 
amount  of  time  to  screening  out  exempt  rec¬ 
ords  and  considering  whether  they  should  be 
made  available,  the  agency  in  its  discretion 
may  include  in  its  fee  a  charge  for  the  time 
so  consumed.  An  important  factor  in  exercis¬ 
ing  this  discretion  and  determining  the  fee 
should  be  whether  the  Intended  use  of  the 
requested  records  will  be  of  general  public 
interest  and  benefit  or  whether  it  will  be  of 
primary  value  to  the  requester. 

§  305.71—3  Articulation  of  Agency  Pol¬ 
icies  (Recommendation  No.  71—3). 

Agencies  of  the  Federal  Government 
should  strive  to  act  on  the  basis  of  artic¬ 
ulated  policies  and  standards.  Con¬ 
cerns  of  good  government  and  efficient 
management  support  this  general  prin¬ 
ciple,  as  do  the  developing  views  of  the 
F^eral  courts. 

Recommendation 

Agency  policies  which  affect  the  public 
should  be  articulated  and  made  known  to  the 
public  to  the  greatest  extent  feasible.  To  this 
end,  each  agency  which  takes  actions  affect¬ 
ing  substantial  public  or  private  interests, 
whether  after  hearing  or  through  informal 
action,  should,  as  far  as  is  feasible  in  the  cir¬ 
cumstances,  state  the  standards  that  will 
guide  its  determination  in  various  types  of 
agency  action,  either  through  published  de¬ 
cisions,  general  rules  or  policy  statements 
other  than  rules.  Each  such  agency  from  time 
to  time  should  review  its  precedents,  rules 
and  policy  statements  to  assure  that  they 
accurately  refiect  the  agency’s  developing  ex¬ 
perience.  If  rulemaking  is  used  for  these  pur¬ 
poses,  each  agency  should  establish  and 
publish  general  or  particular  procedures 
(whether  or  not  such  procedures  are  required 
by  statute)  that  define  the  extent  and  man¬ 
ner  of  public  participation  iqipropriate  in 
the  circumstances. 
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§  305.71—4  Minimum  Procedure*  for 
Agencies  Administering  Discretioa- 
mi7  Grant  Programs  (Recommenda¬ 
tion  71-4). 

Agencies  that  administer  grant  pro¬ 
grams  employ  disparate  and  sometimes 
Inadequate  procedures  in  notifying  ap¬ 
plicants  of  available  funds,  stating  pol¬ 
icies  for  award  of  grants,  informing  ap¬ 
plicants  of  actions  taken  on  applications, 
and  other  matters.  Adoption  of  more  uni¬ 
form,  minimum  procedures  would  be 
helpful  to  the  agencies  and  would  assist 
applicants,  who  often  must  deal  with  a 
nmnber  of  different  agencies.  The  rec¬ 
ommendation  applies  to  all  grant  pro¬ 
grams  which  Involve  the  exercise  of  some 
discretion  in  their  administration.  It  is 
not  intended  to  apply  to  Federal  grant- 
in-aid  programs  that  are  wholly  man¬ 
datory,  i.e..  dispensed  in  accordance  with 
a  statutory  formula  without  any  dis¬ 
cretion  on  the  part  of  the  agency. 

Rkcommxndation 

Agencies  should  examine  and  revise  their 
grant  procedures  to  achieve  to  the  maximum 
extent  practicable  the  foUowlng  objectives: 

1.  Public  notice.  Agencies  should  publish 
a  notice  In  the  Feoekal  REoism  (cv  In  other 
pubUcatlona  that.  In  the  Judgment  of  the 
agency,  have  wider  distribution  among 
potential  grantees)  of  the  availability  of 
grant  funds  at  the  outset  of  a  new  grant 
program,  each  time  additional  funds  bewme 
avaUable,  and  each  time  a  deadline  Is  estab¬ 
lished  for  submission  of  applications  f(» 
fimds.  When  an  agency  elects  to  publish 
elsewhere  than  In  ttie  Federal  Register,  It 
shoxUd  publish  In  the  Federal  Register  a 
statement  specifying  the  other  publication 
or  publications  In  which  It  wlU  publish. 

2.  Development  of  criteria  by  rulemaking. 
Unless  otherwise  provided  by  statute,  agen¬ 
cies  should  Issue  regulations,  pursuant  to 
the  notice  and  opportunity  to  comment  pro¬ 
visions  of  the  Administrative  Procedure  Act 
(6  UA.C.  553),  q>eclfylng:  (a)  The  proce¬ 
dures  to  be  followed  by  applicants,  and  (b) 
criteria  or  standards,  and  priorities  among 
criteria  or  standards,  for  the  selection  of 
grantees  under  each  grant  program.  Agencies 
should  review  and,  when  appropriate,  reissue 
such  regiilatlons  at  least  once  every  five 
years. 

3.  Avoidance  of  conflict  of  interest.  Agen¬ 
cies  should  review  their  practices  regarding 
utilization  of  advlsOTy  committees  to  ensure 
that  they  are  In  full  compliance  with  exist¬ 
ing  conflict-of-interest  requirements. 

4.  Notification  of  applicants.  Agencies 
should  notify  applicants  In  writing  of  the 
award,  rejection,  modlflcatlon,  non-renewal 
or  termination  of  grants,  or  the  disallow¬ 
ance  of  expenditures  under  grants,  specifying 
the  grounds  for  such  action.  A  more  detailed 
statement  of  reasons  should  be  made  avail¬ 
able  upon  request  by  the  applicant. 

5.  Public  information.  Unless  otherwise 
provided  by  statute  and  subject  to  the 
exemptions  contained  In  the  Freedom  of  In¬ 
formation  Act,  6  U.S.C.  552(b),  agencies 
should  maintain  and  make  available  to 
public  Infection  the  notlflcatlons  speclfled 
In  paragraph  4. 

§  305.71—5  Procedures  of  the  Immigra¬ 
tion  and  Naturalization  Service  in 
Reject  to  Change-of -Status  Appli¬ 
cations  (Recommendation  No. 
71-5). 

§  305.71-4  Public  Participation  in  Ad¬ 
ministrative  Hearings  (Recommen¬ 
dation  No.  71—6). 

Individuals  and  citizen  organizations, 
often  representing  those  without  a  direct 


No.  140— Pt.  in- 


economic  or  personal  stake  in  the  out¬ 
come,  are  increasingly  seeking  to  par¬ 
ticipate  in  administrative  hearings. 
Their  concern  is  to  protect  interests  and 
present  views  not  otherwise  adequately 
represented  In  the  proceedings.  Agencies 
are  exposed  to  the  views  of  their  staffs, 
whose  positions  necessarily  blend  a  niun- 
ber  of  Interests,  and  to  the  views  of  those 
whose  immediate  stake  is  so  great  that 
they  are  willing  to  undertake  the  cost  of 
vigorous  presentation  of  their  private 
Interests.  The  opportimity  of  citizen 
groups  to  intervene  as  parties  in  trial- 
type  proceedings  where  their  views  are 
unrepresented,  formerly  challenged  on 
doctrinal  grounds  that  they  lacked  a 
sufficient  interest  to  have  “standing.”  has 
been  greatly  broadened  by  statutes, 
administrative  actions,  and  judicial 
decisions.  Agency  decisionmaking  bene¬ 
fits  from  the  additional  perspectives  pro¬ 
vided  by  informed  public  participation. 
However,  the  scope  and  manner  of  public 
participation  desirable  in  agency  hear¬ 
ings  has  not  been  delineated.  In  order 
that  agencies  may  effectively  exercise 
their  powers  and  duties  in  the  public  in¬ 
terest,  public  participation  in  agency 
proceedings  should  neither  frustrate  an 
agency’s  control  of  the  allocation  of  its 
resources  nor  unduly  complicate  and 
delay  Its  proceedings.  Consequently,  each 
agency  has  a  prime  responsibility  to  re¬ 
examine  its  niles  and  practices  to  make 
public  participation  meaningful  and  ef¬ 
fective  without  impairing  the  agency’s 
performance  of  its  statutory  obligations. 

Recommendatiok 

In  connection  with  agency  proceedings 
where  the  agency’s  decision  is  preceded  by 
notice  and  an  opportxinity  to  be  heard  or 
otherwise  to  participate — namely,  notlce- 
and-conunent  rulemaking,  on-the-record 
rulemaking  and  adjudication — each  agency 
should,  to  the  fuUest  extent  appropriate  in 
the  light  of  its  capabilities  and  responsibili¬ 
ties,  apply  the  following  criteria  in  deter¬ 
mining  the  scope  of  public  participation  and 
ad(^t  the  following  methods  for  facilitating 
that  participation; 

A.  Intervention  or  other  participation. 
Agency  rules  should  clearly  indicate  that 
persons  whose  interests  or  views  are  relevant 
and  are  not  otherwise  represented  should  be 
allowed  to  participate  in  agency  proceedings 
whether  or  not  they  have  a  direct  economic 
or  personal  Interest.  Whatever  the  form  of 
the  proceeding,  reasonable  limits  should  be 
Imposed  on  who  may  participate  in  order 
(a)  to  limit  the  presentation  of  redundant 
evidence,  (b)  to  impose  reasonable  restric¬ 
tions  on  interrogation  and  argument,  and 
(c)  to  prevent  avoidable  delay.  In  every  de¬ 
termination  of  whether  participation  is  ap¬ 
propriate,  the  agency  should  also  determine 
whether  the  prospective  participant’s  inter¬ 
ests  and  views  are  otherwise  represented  and 
the  effect  of  participation  on  the  interests 
of  exlstlng^arties. 

1.  Notice-and-comment  rulemaking  pro¬ 
ceedings. — Agencies  engaging  in  notice-and- 
comment  rulemaking  should,  to  the  extent 
feasible:  (a)  Make  available  documents,  ma¬ 
terials  and  public  submissions  upon  which 
the  proposed  rule  is  based;  (b)  Invite  the 
presentation  of  all  views  so  that  the  agency 
may  be  apprised  of  any  relevant  considera¬ 
tion  before  formulating  policy;  (c)  develop 
effective  means  of  providing  notice  to  the 
affected  pubUc  and  to  groups  likely  to  pos¬ 
sess  useful  information;  and  (d)  if  there  is 
a  hearing,  allocate  time  fairly  among  aU 
participants. 


2.  On-the-record  rulemaking  and  adjudi¬ 
cative  hearings. — Public  participation  should 
be  freely  allowed  In  trial-type  proceedings 
where  the  agency  action  is  likely  to  affect 
the  Interests  asserted  by  the  participants. 
Intervention  or  other  participation  in  en¬ 
forcement  or  liceiise  revocation  proceedings 
should  be  permitted  when  a  signlflcant  ob¬ 
jective  of  the  adjudication  is  to  develop  and 
test  a  new  policy  or  remedy  in  a  precise 
factual  setting  or  when  the  prospective  in¬ 
tervener  is  the  de  facto  charging  party. 
Public  participation  in  enforcement  proceed¬ 
ings,  license  revocations  or  other  adjudica¬ 
tions  where  the  issue  is  whether  the  charged 
respondent  has  violated  a  settled  law  or 
policy  should  be  permitted  only  after  close 
scrutiny  of  the  effect  of  Intervention  or  other 
participation  on  existing  parties. 

B.  Selection  of  interveners.  Intervention 
by  a  particular  group  or  person  as  a  party 
in  a  trial-tyjM  proceeding  should  depend 
upon  a  balancing  of  several  factors, 
including: 

(a)  The  nature  of  the  contested  Issues; 

(b)  The  prospective  intervener’s  precise 
Interest  in  the  subject  matter  or  possible 
outcome  of  the  proceeding; 

(c)  The  adequacy  of  representation  pro¬ 
vided  by  the  existing  parties  to  the  pro¬ 
ceeding,  including  whether  these  other 
parties  will  represent  the  prospective  inter¬ 
vener’s  interest  and  present  its  views,  and  the 
availability  of  other  means  (e.g.,  presenta¬ 
tion  of  views  or  argument  as  an  amicus 
curiae)  to  protect  its  interest; 

(d)  The  ability  of  the  prospective  inter¬ 
vener  to  present  relevant  evidence  and  argu¬ 
ment;  and 

(e)  ’The  effect  of  Intervention  on  the 
agency’s  impleiflentation  of  its  statutory 
mandate. 

C.  Scope  of  participation.  The  scope  of  an 
Intervener’s  participation  in  a  trlal^type  pro¬ 
ceeding  must  assure  it  a  fair  opportunity 
to  present  pertinent  information  and  to  pro¬ 
vide  the  agency  a  sound  basis  for  decision, 
without  rendering  the  hearing  unmanage¬ 
able.  ’The  nature  of  the  issues,  the  inter¬ 
vener’s  interests,  its  ability  to  present  rele¬ 
vant  evidence  ahd  argument,  and  the 
number,  interests  and  capacities  of  the  other 
parties  should  determine  the  dimensions  of 
that  participation.  In  general,  a  public  in¬ 
tervener  should  not  be  allowed  to  determine 
the  broad  outline  of  the  proceeding,  such  as 
the  scope  or  compass  of  the  Issues.  A  public 
Intervener  generally  should  be  allowed  all 
the  rights  of  any  other  party  including  the 
right  to  be  represented  by  counsel,  partici¬ 
pate  in  prehearing  conferences,  obtain  dis¬ 
covery.  stipulate  facts,  present  and  cross- 
examine  witnesses,  make  oral  and  written 
argument,  and  participate  in  settlement 
negotiations.  Where  the  intervener  focuses 
on  only  one  aspect  of  the  proceeding  or  does 
not  seek  to  controvert  adjudicative  facts, 
consideration  should  be  given  to  limiting  its 
participation  to  particular  issues,  written 
evidence,  argument  or  the  like.  Agencies 
should  be  cautious  in  advance  of  actual  ex¬ 
perience  in  anticipating  that  intervention 
will  cause  undue  delays. 

D.  Cost  of  participation.  The  cost  of  par¬ 
ticipation  in  trial -type  proceedings  can  ren¬ 
der  the  opportunity  to  participate  meaning¬ 
less.  Agencies  have  an  obligation  to  mini¬ 
mize  transcript  charges,  to  avoid,  unnecessary 
flling  requirements;  and  to  provide  assist¬ 
ance  in  making  information  available;  and 
they  should  experiment  with  allowing  ac¬ 
cess  to  their  staff  experts  as  advisers  and 
witnesses  in  appropriate  cases. 

1.  Filing  and  distribution  requirements. — 
Filing  and  distribution  requirements  (e.g., 
multiple  copy  rules)  should  be  avoided  ex¬ 
cept  as  necessary  and  provision  should  be 
made  for  a  waiver  where  the  requirement  is 
burdensome.  Existing  flling  and  distribution 
requirements  should  be  re-examined.  Agen- 
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cles  sbovild  make  every  effort  to  provide 
duplication  faculties  at  a  minimum  coat. 

2.  Transcripts.  The  cost  of  reocmllng  for¬ 
mal  proceedings  should  be  home  by  the 
agencies,  not  by  the  parties  or  other  partici¬ 
pants  to  the  proceeding  (except  to  the  ex¬ 
tent  that  a  person  requests  expedited  de¬ 
livery)  .  Existing  contracts  and  arrangements 
should  be  revised  to  provide  tar  the  avaU- 
ablllty,  either  through  a  reporting  service  or 
the  agency  Itself,  of  transcripts  at  a  mini¬ 
mum  charge  reflecting  only  the  cost  of  re¬ 
producing  copies  of  the  agency’s  transcript. 
Transcripts  should  be  avaUable  without 
charge  to  Indigent  participants  to  the  ex¬ 
tent  necessary  for  the  effective  representa¬ 
tion  of  their  interests.  Where  the  aggregate 
of  these  transcript  costs  imposes  a  signifi¬ 
cant  financial  burden  on  the  agency,  the 
agency  should  seek  and  Congress  should  pro¬ 
vide  the  necessary  additional  appropriation. 

3.  AvailabiUty  of  information  and  ex¬ 
perts. — An  agency  should  provide  assistance 
to  participants  In  proceedings  before  It  or 
another  agency,  provided  that  the  agency’s 
resources  will  not  be  seriously  burdened  or 
Its  operations  Impaired.  Assistance  should 
include  advice  and  help  in  obtaining  Infor¬ 
mation  frcMn  the  agency’s  files.  Each  agency 
should  experiment  with  allowing  access  to 
agency  experts  and  making  available  experts 
whose  testimony  would  be  helpful  in  another 
agency’s  proceedings. 

E.  Notice.  Each  agency  should  utUize  such 
methods  as  may  be  feasible,  in  addition  to 
the  Pedekai.  Recistxb’s  official  public  notice, 
to  Inform  the  public  and  citizen  groups 
about  proceedings  (Including  significant  ap¬ 
plications  and  petitions)  where  their  par¬ 
ticipation  Is  Impropriate.  Among  the  tech¬ 
niques  which  should  be  considered  are  fac¬ 
tual  press  releases  written  in  lay  language, 
public  service  announcements  on  radio  and 
television,  direct  mailings  and  advertise¬ 
ments  where  the  affected  public  is  located, 
and  express  invitations  to  groups  which  are 
likely  to  be  Interested  in  and  able  to  repre¬ 
sent  otherwise  unrepresented  interests  and 
views.  The  initial  notice  should  be  as  far  in 
advance  of  hearing  as  possible  in  order  to 
allow  affected  groups  an  opportunity  to  pre¬ 
pare.  Each  agency  should  consider  publica¬ 
tion  of  a  monthly  bulletin,'  listing; 

(a)  The  name  and  docket  number  or  other 
identification  of  any  scheduled  proceeding 
In  which  public  Intervention  may  be  appro¬ 
priate; 

(b)  A  brief  summary  of  the  purpose  of 
the  proceeding; 

(c)  ’The  date,  time  and  place  of  the  hear¬ 
ing;  and 

(d)  The  name  of  the  agency,  and  the  name 
and  address  of  the  person  to  contact  If  par¬ 
ticipation  or  further  Information  Is  sought. 

Note:  Five  separate  statements  were  filed 
concerning  this  Recommendation. 

§  305.71—7  Rulemaking  on  a  Record  by 
the  Food  and  Drug  Administration 
(Recommexidation  So.  71—7). 

§  305.71—8  Modification  and  Disivolu- 
tion  of  Orders  and  Injunctions  (Rec¬ 
ommendation  No.  71-^). 

Cease-and-desist  orders  issued  by  ad¬ 
ministrative  agencies  and  injunctions 
obtained  by  administrative  agencies 
from  the  federal  courts  in  the  enforce¬ 
ment  of  regulatory  statutes  have  gen¬ 
erally  been  permanent  In  duration.  As  a 
result  of  this  practice,  many  orders  and 
Injunctions  now  outstanding  are  decades 


'  ’nils  recommendation  does  not  supersede 
Recommendation  No.  68-4,  Consumer  Bul¬ 
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old.  Such  outstanding  orders  and  in¬ 
junctions  may  serve  no  useful  purpose 
and  often  cause  inccxivenlence  and  hard¬ 
ship  to  the  respondents.  A  number  of 
agencies  have  experimented  successfully 
with  techniques  for  limiting  the  dura¬ 
tion  of  certain  types  of  orders  and  In¬ 
junctions  to  a  set  period  of  time,  but  this 
approach  is  not  appropriate  in  many 
circumstances.  To  deal  with  this  situa¬ 
tion  agencies  should  therefore  have 
available  procedures  whereby  respond¬ 
ents  may  seek  modification  or  dissolution 
of  outstanding  orders  and  injunctions. 

Recommendation 

A.  Agency  cease-and-desist  orders.  Each 
federal  agency  that  issues  a  significant  num¬ 
ber  of  cease-and-desist  orders  over  which  It 
retains  Jurisdiction  should  have  a  procedure 
available  whereby  a  respondent  may  request 
the  agency  to  modify  or  vacate  a  cease-and- 
desist  order  that  has  become  final.  ’The  fac¬ 
tors  considered  by  the  agency  In  ruling  upon 
such  a  request  should  include:  ’The  period 
of  time  the  order  has  been  In  effect;  changed 
conditions  of  fact  or  law  during  that  period; 
the  respondent's  compliance  with  the  order; 
the  likelihood  of  further  violations  of  the 
order;  the  hardship  which  the  order  imposes 
on  the  respondent;  the  extent  of  the  re¬ 
spondent’s  compliance  with  requirements  of 
law  that  are  related  to  those  covered  by  the 
order;  the  Interests  of  other  persons  or  par¬ 
ties  affected  by  the  order;  the  Importance  of 
the  order  to  the  agency’s  overall  enforce¬ 
ment  program;  and  the  public  Interest  In 
the  enforcement  of  the  law. 

B.  Court-enforced  orders.  Each  federal 
agency  that  obtains  a  significant  number  of 
injunctions  in  the  federal  courts  or  Issues  a 
significant  number  of  cease-and-desist  or¬ 
ders  which  are  enforced  by  federal  courts 
that  retain  by  statute  exclusive  Jurisdiction 
over  the  orders  should  have  a  procedure 
available  whereby  a  respondent  may  request 
the  agency  to  Join  or  concur  with  it  in  mov¬ 
ing  the  court  to  modify  or  vacate  such  an  in¬ 
junction  or  order  ex',  in  the  case  of  an  order 
issued  by  the  agency,  to  remand  the  proceed¬ 
ing  to  the  agency  tor  that  purpose.  The  fac¬ 
tors  considered  by  the  agency  in  acting  upon 
such  a  request  should  include  those  stated  in 
paragraph  A. 

§  30.5.71—9  Fnforrrnicnt  of  Standards 
in  Federal  Grant-in-Aid  Programs 
(Recommendation  No.  71—9). 

(a)  Federal  agencies  annually  disburse 
billions  of  dollars  in  grants-ln-aid  to  State 
and  local  governments  and  to  private  enti¬ 
ties  to  subsidize  activities  In  such  areas  as 
welfare,  housing,  transportation,  urban  de¬ 
velopment  and  renewal,  law  enforcement,  ed¬ 
ucation,  pollution  control  and  health.  WhUe 
State  and  local  governments  and  private  or¬ 
ganizations  are  the  direct  recipients  of  the 
grants,  the  intended  ultimate  beneficiaries 
of  the  grant  programs  are  private  persons 
helped  by  the  expanded  level  of  support  or 
services  made  possible  by  Federal  funds. 

(b)  In  administering  these  grants  both 
public  and  private  grantees  must  observe  the 
Federal  grant  standards  established  to  assure 
the  accomplishment  of  Federal  purposes. 
Federal  agencies  have  often  encountered  dif¬ 
ficulty  in  enforcing  compliance  by  the 
grantees  with  the  Federal  standards.  A  factor 
contributing  to  this  difficulty  is  that  many 
Federal  agencies  do  not  have  adequate  pro¬ 
cedures  for  resolving  questions  of  compliance 
and  for  handling  complaints  by  private  per¬ 
sons  affected  by  a  grant-in-aid  program  that 
the  program  does  not  comply  with  Federal 
standards.  A  further  contributing  factor  Is 
that  the  principal  sanction  presently  avail¬ 


able  to  Federal  agencies  for  securing  com¬ 
pliance  is  to  cut  off  the  flow  of  Federal  funds. 
This  sanction  raises  a  serious  problem  be¬ 
cause,  unless  Its  threatened  Imposition 
prompts  compliance.  It  stops  worthwhile  pro¬ 
grams  and  adversely  affects  the  Interests  of 
the  Innocent  private  persons  whom  the  Con¬ 
gress  Intended  to  benefit  through  the  pro¬ 
gram  of  Federal  financial  assistance. 

(c)  To  aid  in  alleviating  this  situation  the 
following  recommendations  are  proposed 
with  respect  to  each  Federal  program  In  aid 
of  State,  local  or  private  activities  through 
which  support  or  services  are  provided  to 
individual  beneficiaries  or  to  the  public  gen¬ 
erally.  However,  the  recommendation  does 
not  apply  to  research,  training,  or  demonstra¬ 
tion  grants  to  government  units  or  private 
organizations  or  individuals,  or  to  grants 
such  as  fellowship  grants  to  individuals  that 
primarily  benefit  the  recipients  of  the  grants. 

Recommendation 

A.  The  Federal  administrative  complaint 
procedure.  The  Federal  grantor  agency  should 
have  an  administrative  procedure  for  the  re¬ 
ceipt  and  impartial  consideration  of  com¬ 
plaints  by  persons  affected  by  the  grant-ln- 
ald  program  that  a  plan,  project  application 
or  other  data  submitted  by  a  grant  api^icant 
or  grantee  as  a  basis  for  Federal  funding  does 
not  meet  one  or  more  Federal  standards.  ’This 
procedure  should  afford  the  complainant  an 
opportunity  to  submit  to  the  grantor  agency 
for  its  consideration  data  and  argument  in 
support  of  the  complaint,  and  should  afford 
the  grant  iqipllcant  or  grantee  involved  a  fair 
opportunity  to  re^xmd.  If  the  agency  deter¬ 
mines  that  the  complaint  is  apparently  ill- 
founded  or  is  insubstantial,  it  should  notify 
the  complainant  of  its  determination  and 
should  state  in  writing  the  reasons  therefor. 
If  the  agency  determines  that  the  cmnplalnt 
appears  to  be  substantial  and  supported  by 
the  information  at  hand,  it  should  so  notify 
both  the  complainant  and  the  grant  appli¬ 
cant  or  grantee  of  its  present  determination 
in  this  respect  and  should  state  in  writing 
the  reasons  therefor.  If  the  agency  exercises 
discretion  not  to  make  a  determination  on 
one  or  more  Issues  raised  by  a  cixnplalnt,  it 
should  so  notify  the  complainant  in  writing. 
’The  agency  should  pass  upon  all  complaints 
within  a  prescribed  period  of  time. 

The  complaint  procedure  administered  by 
the  Federal  grantor  agency  should  also  pro¬ 
vide  for  the  receipt  and  impartial  considera¬ 
tion  of  complaints  that  a  grantee  has  in  its 
administration  of  the  funded  program  failed 
to  comply  with  one  or  more  Federal  stand¬ 
ards.  It  is  anticipated  that  many  grantor 
agencies  will  find  it  necessary  to  limit  their 
consideration  of  such  complaints  to  situa¬ 
tions  in  which  the  complainant  raises  Issues 
which  affect  a  substantial  number  of  per¬ 
sons  or  which  are  particularly  Important  to 
the  effectuation  of  Federal  p<41cy  and  will, 
therefore,  dispose  of  most  Individual  com¬ 
plaints  ccmcernlng  grantee  administration 
by  referring  the  complainant  to  such  com¬ 
plaint  procedures  as  are  required  to  be  estab¬ 
lished  by  the  grantee.  ’The  grantor  agency 
should  seek  by  regulation  to  define  the 
classes  of  cases  that  it  will  consider  suffi¬ 
ciently  substantial  to  warrant  processing 
through  the  Federal  complaint  procedure 
and  those  classes  of  cases  wherein  complain¬ 
ants  will  be  required  to  pursue  a  remedy 
through  available  complaint  procedures  ad¬ 
ministered  by  the  grantee. 

B.  The  grantee’s  administrative  complaint 
procedures.  The  Federal  grantor  agency 
should  require  as  a  grant  ocmdlUon  the 
establishment  by  the  grantee  of  procedures 
to  handle  ocxnplaints  concerning  the  grant¬ 
ee’s  operation  of  the  federally  assisted  pro¬ 
gram.  These  procedures  should  afford  any 
person  affected  by  an  action  at  the  grantee 
in  the  operation  of  the  program  a  fair  oppor- 
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tunlty  to  contest  that  action.  The  “fair  op¬ 
portunity”  to  contest  will  necessarily  vary 
with  the  nature  of  the  Issues  Involved  and 
the  Identity  and  Interests  of  the  complain¬ 
ant.  In  all  cases,  however,  the  complainant 
should  have  the  right  to  submit  to  the 
grantee  for  Its  consideration  data  and  argu¬ 
ment  In  support  of  the  complainant’s  posi¬ 
tion. 

C.  The  information  system.  The  Federal 
grantor  agency  should  seek  to  assure  that 
persons  affected  by  a  grant-ln-aid  program 
receive  adequate  Information  about  the  pro¬ 
gram  In  order  that  they  may  take  advantage 
of  the  Federal  and  the  grantee  complalnl 
procedures.  The  Federal  grantor  agency 
should  require  as  a  grant  condition  that  all 
program  materials  (regulations,  handbooks, 
manuals,  etc.)  governing  the  grantee's  ad¬ 
ministration  of  a  program  supported  In 
whole  or  In  part  by  Federal  grant-in-ald 
funds  and  all  plans,  applications  and  other 
dociunents  required  to  be  submitted  to  the 
Federal  agency  as  a  condition  to  the  receipt 
of  Federal  fimds  should  be  readily  accessible 
to  persons  affected  or  likely  to  be  affected  by 
the  <^eration  of  the  fimded  program.  Plans, 
applications  and  other  do(niment8  that  pro¬ 
vide  the  basis  for  Federal  fimdlng  should  be 
made  readily  accessible  to  Interested  persons 
no  later  than  the  time  of  their  submission 
to  the  grantor  agency  for  approval  and  at 
an  earlier  time  when  required  by  law. 

The  Federal  grantor  agency  should  seek  to 
assure  that  the  grantee’s  system  for  dissem¬ 
ination  of  program  materials  and  grant  sub¬ 
missions  takes  account  of  the  nature,  loca¬ 
tion  and  representation  of  affected  persons. 
For  example,  as  a  part  of  a  plan  to  make 
such  materials  readily  accessible,  program 
Information  might  be  deposited  not  only  in 
the  offices  of  the  grantee  but  also  In  public 
and  university  libraries  and  In  the  offices  of 
affected  Interest  groups  and  their  legal  rep¬ 
resentatives.  It  might  also  be  necessary  to 
require  the  provision  of  descriptive  summa¬ 
ries  of  technical  rules  or  project  applications 
or  to  require  an  oral  explanation  of  program 
features,  for  example,  the  complaint  proce¬ 
dures,  which  are  critical  to  the  protection  of 
a  beneficiary’s  Interests.  The  Federal  agency 
should  make  parallel  efforts  to  disseminate 
materials  relating  to  its  administration  of 
the  Federal  grant  program. 

D.  Range  of  sanctions.  The  Federal  grantor 
agency  should  seek  to  develop  an  adequate 
range  of  sanctions  for  Insuring  compliance 
with  Federal  standards  by  grantees  that  ap¬ 
ply  for  or  receive  Federal  financial  assistance. 
The  sanction  of  the  total  denial  or  cut-off  of 
Federal  ftmds  shoiild  be  retained  and  used 
where  necessary  to  obtain  compliance,  but 
the  agency  should  have  available  lesser  sanc¬ 
tions  that  do  not  result  In  the  prevention  or 
discontinuance  of  beneficial  programs  and 
projects.  ’This  range  of  sanctions  shovild  In¬ 
clude  In  iq>propriate  cases: 

1.  The  public  disclosure  by  the  agency  of 
a  grantee’s  failure  to  comply  with  Federal 
standards  and  an  Indication  of  the  steps  be¬ 
lieved  by  the  agency  now  to  be  apprc^rlate. 

2.  An  Injimctlve  action  brought  by  the 
agency  or  the  Department  of  Justice  In  the 
Federal  courts  to  require  the  grantee  to  ful¬ 
fill  any  assurances  of  compliance  with  Fed¬ 
eral  standards  made  by  the  grantee  or  to  en¬ 
force  the  Federal  standards  attached  to  the 
grant. 

3.  The  disallowance  as  a  program  or  project 
cost  of  an  expenditure  by  the  grantee  that 
does  not  conform  with  Federal  standards,  or 
other  partial  denial  or  cutoff  of  funds  that 
affects  only  that  portion  of  a  program  or 
project  that  Is  not  In  compliance  with  Fed¬ 
eral  standards. 

4.  The  Impostlon  on  a  grantee  who  has 
not  compiled  with  Federal  standards  of  addi¬ 
tional  administrative  requirements  specially 
designed  to  assure  that  the  grantee  brings  its 


operations  Into  compliance  with  Federal 
standards  and  redresses  the  effects  of  past 
noncompliance. 

5.  The  transfer  of  a  grant,  or  the  awarding 
of  subsequent  grants  under  the  same  or  re¬ 
lated  grant-in-ald  programs,  to  a  different 
grantee- if  the  original  grantee  violates  Fed¬ 
eral  standards. 

Where  an  agency  lacks  statutory  authority 
to  Invoke  one  or  more  of  the  above  sanctions 
and  such  authority  would  provide  an  appro¬ 
priate  means  of  Insuring  compliance  with 
Federal  standards  In  a  grant-in-aid  program 
administered  by  the  agency.  It  should  seek 
the  necessary  authority  from  the  Congress. 

E.  Other  performance  incentives.  The 
agency  should  also  consider  the  provision  of 
Incentives,  such  as  the  contribution  of  an 
Increased  matching  share  or  the  awarding  of 
additional  grant  funds,  to  grantees  who  ful¬ 
fill  certain  Federal  goals.  Where  'the  agency 
lacks  statutory  authority  to  provide  com¬ 
pliance  Incentives  and  such  authority  would 
provide  an  appropriate  means  of  ensuring 
effectuation  of  Federal  objectives  In  a  grant- 
in-ald  program  administered  by  the  agency. 
It  shovild  seek  the  necessary  authority  from 
the  Congress. 

§  305.72—1  Broadcast  of  Agency  Pro¬ 
ceedings  (Recommendation  No. 
72-1). 

In  recent  years  radio  and  television 
broadcasters  have  sought  live  or  delayed 
coverage  of  many  kinds  of  public  govern¬ 
mental  proceedings.  While  Canon  35  of 
the  Canons  of  Judicial  Ethics  of  the 
American  Bar  Association  states  that 
broadcasting  or  televising  of  court  pro¬ 
ceedings  “should  not  be  permitted,”  the 
reasons  for  this  policy,  to  the  extent  they 
are  applicable  to  administrative  proceed¬ 
ings,  are  often  outweighed  by  the  need 
to  inform  the  public  concerning  adminis¬ 
trative  proceedings,  particularly  those  of 
broad  social  or  economic  impact,  and  to 
encourage  participation  in  and  under¬ 
standing  of  the  administrative  process. 
Therefore,  the  public  interest  will  be 
served  by  permitting  radio  and  television 
coverage  of  many  administrative  pro¬ 
ceedings,  subject  to  appropriate  limita¬ 
tions  and  controls. 

Recommendation 

A.  Audiovisual  coverage  of  public  adminis¬ 
trative  proceedings.  An  agency  which  con¬ 
ducts  proceedings  of  interest  to  the  general 
public  should  ad<^t  regulations,  consistent 
with  the  principles  stated  below,  which  state 
whether  audiovisual  coverage  of  each  type 
of  proceeding  is  permitted,  precluded  or  left 
to  the  discretion  of  the  presiding  officer  or 
other  official  under  standards  determined  by 
the  agency. 

1.  Proceedings  in  which  audiovisual  cover¬ 
age  should  be  encouraged. — Notlce-and- 
comment  and  on-the-record  rulemaking  pro¬ 
ceedings,  and  adjudications  In  which  a  public 
interest  standard  Is  applied  to  authorize  serv¬ 
ice  or  determine  Its  level  or  quality,  normally 
Involve  Issues  of  broad  public  interest.  An 
agency  should  take  affirmative  steps  to  en¬ 
courage  audiovisual  coverage  of  public  hear¬ 
ings  or  oral  presentations  in  such  proceed¬ 
ings,  Including  provision  of  adequate  space 
and  faculties,  convenient  schedules,  and  the 
lUie. 

2.  Proceedings  in  which  audiovisual  cover¬ 
age  should  be  excluded. — Audiovisual  cover¬ 
age  should  be  excluded  in  adjudicatory  pro¬ 
ceedings  Involving  the  rights  or  status  of 
Individuals  (including  those  of  small  cor¬ 
porations  likely  to  be  Indistinguishable  in 
the  public  mind  from  one  or  a  few  individ¬ 
uals)  In  which  individual  past  culpable  con¬ 


duct  or  other  aspect  of  personal  life  Is  a  pri¬ 
mary  subject  of  adjudication  and  the  person 
In  question  objects  to  coverage. 

3.  Proceedings  in  which  agencies  should 
balance  conflicting  values.  In  adjudicatory 
proceedings  not  governed  by  paragraphs  1 
and  2,  an  agency  should  determine  whether 
the  drawbacks  of  audiovisual  coverage  out¬ 
weigh  the  advantages  of  informing  the  pub¬ 
lic.  When  audiovisual  coverage  Is  excluded  or 
restricted,  the  agency  should  state  the  rea¬ 
sons  for  such  exclusion  or  restriction  on  the 
record  of  the  proceeding. 

B.  Prevention  of  disruption.  Audiovisual 
coverage  should  be  conducted  with  minimal 
physical  intrusion  on  the  normal  course  of 
the  proceeding.  Agencies  should  Impose  rea¬ 
sonable  restrictions  on  lighting,  multiple 
microphones  and  other  possible  sources  of 
disruption. 

C.  Protection  of  witnesses.  In  any  public 
proceeding  a  witness  should  have  the  right, 
brlor  to  or  during  his  testimony,  to  exclude 
audiovisual  coverage  of  his  testimony. 

Note.  A  separate  statement  was  filed  con¬ 
cerning  this  Recommendation. 

§  305.72—2  Conflict-of-interest  Prob¬ 
lems  in  Dealing  with  Natural  Re¬ 
sources  of  Indian  Tribes  (Recom¬ 
mendation  No.  72—2). 

§  305.72—3  Procedures  of  the  United 
States  Board  of  Parole  (Recommen¬ 
dation  No.  72—3). 

§  305.72—4  Suspension  and  Negotiation 
of  Rate  Proposals  by  Federal  Regu¬ 
latory  Agencies  (Recommendation 
No.  72-4). 

The  determinations  of  the  Civil  Aero¬ 
nautics  Board,  Federal  Communications 
Commission,  Federal  Power  Commission, 
and  Interstate  Commerce  Commission 
whether  to  exercise  or  refrain  from  ex¬ 
ercising  their  power  to  suspend  and  in¬ 
vestigate  newly  filed  rate  proposals  are 
of  great  impiortance  to  regulated  com¬ 
panies,  their  customers,  and  the  general 
public.  Although  a  decision  not  to  sus¬ 
pend  does  not  preclude  an  agency  in¬ 
vestigation  at  a  later  date  (either  sua 
sponte  or  upon  complaint) ,  inertia  then 
plays  a  significant  role.  Moreover,  once 
a  tariff  change  is  effectuated,  in  most 
cases  the  burdens  of  dislodging  an  exist¬ 
ing  rate  rest  upon  its  challenger.  Since 
suspension  of  a  rate  Initiates  a  proceed¬ 
ing  that  is  likely  to  be  protracted  and 
costly,  a  decision  to  suspend  is  also  an 
important  action.  The  procedures  by 
which  rate  proposals  are  suspended,  in¬ 
cluding  the  various  forms  of  private  ne¬ 
gotiation  that  often  accompany  the  sus¬ 
pension  process,  can  and  should  be  im¬ 
proved. 

Recommendation 

A.  Suspension  of  rate  proposals. — 1.  State¬ 
ment  of  reasons  for  suspension. — A  rate- 
making  agency  In  exercising  its  statutory 
power  to  suspend  rate  proposals  should  state 
the  reasons  for  suspension  to  the  extent  prac¬ 
ticable.  Identification  by  the  agency  of  the 
limits  and  sources  of  its  concern,  and  not 
merely  a  recital  of  statutory  criteria,  will  en¬ 
able  the  proponent  of  the  rate  to  make  a 
more  Informed  decision  whether  to  with¬ 
draw  the  proposal,  modify  it  or  persist  in  it, 
and  will  also  serve  to  focus  the  areas  of  con¬ 
troversy  in  the  event  that  the  regulated  com¬ 
pany  stands  on  Its  proposal  and  the  matter 
goes  to  hearing. 

2.  "Speaking”  orders  of  suspension. — Rate¬ 
making  agencies  which  are  not  authorized  to 
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prescribe  rates  without  public  proceedings 
should  not  provide  In  su^>ending  a  rate  a 
detailed  statement  of  a  substitute  proposal 
that  the  agency  would  allow  to  go  Into  per¬ 
manent  effect  without  suspension.  The  ez- 
pressiiHi  of  detailed  agency  views  ccmcem- 
ing  an  acceptable  rate  should  not  be  used 
as  a  means  of  prescribing  a  rate  without  al¬ 
lowing  interested  persons  an  oppOTtrmity  to 
partic4>ate. 

B.  Negotiation  bettceen  the  agency  and  the 
regulated  company.  A  rate-mahlng  agency 
should  not  rely  on  a  pattern  of  regulation 
consisting  largely  or  solely  of  informal  nego¬ 
tiation  by  the  members  of  the  agency  with 
regulated  cmnpanles  in  order  to  influence, 
shape  or  pre-audit  rate  proposals  to  be  flled 
in  the  future.  In  the  short  run  negotiation 
may  appear  efficient  because  it  avoids  the 
burden  of  complex  public  proceedings.  In  the 
long  run.  however,  over-reliance  on  negotia¬ 
tion  may  Inhibit  the  development  of  an  ade¬ 
quate  staff,  compromise  the  independence  of 
the  agency  in  passing  on  protests  and  com¬ 
plaints  against  negotiated  rates,  delay  the 
development  of  an  adequate  methodology  of 
regulation,  and  result  in  a  failure  to  formu¬ 
late  visible  and  predictable  standards.  The 
development  of  such  standards  is  critical  to 
expeditious  disposition  of  rate  proceedings. 
Since  negotiation  with  respect  to  rates  could 
preclude  effective  participation  by  others  who 
have  a  direct  Interest  In  the  outcome,  any 
negotiation  undertaken  should,  to  the  extent 
practicable,  be  conducted  in  proceedings 
open  to  them. 

C.  Authorization  of  temporary  and  partial 
increases.  Regulatory  statutes  should  be 
amended,  to  the  extent  that  existing  author¬ 
ity  is  lacking,  to  authorize  rate-making 
agencies,  as  an  adjunct  to  their  power  to  sus¬ 
pend,  to  allow  temporary  rate  Increases,  in¬ 
cluding  partial  increases,  subject  to  apprc^ri- 
ate  conditions  (Including,  where  practicable, 
provision  for  refund  if  the  Interim  increase 
Is  ultimately  found  unjustified).  A  tempo¬ 
rary  Increase  should  be  authorized  only  when 
the  agency  makes  a  preliminary  Judgment,  on 
the  basis  of  a  written  showing  by  the  regu¬ 
lated  company  and  an  opportunity  for  com¬ 
ment  thereon  by  affected  persons,  that  a  pro¬ 
posed  increase  is  Justifiable  at  least  in  part. 
Exercise  of  authority  to  grant  temporary  in¬ 
creases,  rather  than  suspending  a  proposed 
Increase  in  full  or  allowing  it  to  go  Into  effect 
without  suspension,  would  mitigate  the 
effects  of  regulatory  lag.  Similar  authm’ity  to 
allow  temporary  and  partial  rate  reductions, 
or  other  temporary  changes,  should  also  be 
sought  where  appropriate. 

D.  Settlement  of  rate  proceedings — 1.  Set¬ 
tlement  by  agreement  of  the  parties. — Settle¬ 
ment  of  rate  proceedings  by  agreement 
among  the  parties,  either  before  or  after  an 
evidentiary  hearing,  is  appropriate  and  de¬ 
sirable  if  the  agency,  on  the  basis  of  the 
available  record  and  any  further  written  sub¬ 
missions,  is  in  a  position  to  determine  that 
the  disposition  is  In  the  public  Interest. 

2.  Settlement  in  the  absence  of  agree¬ 
ment. — Disposition  of  a  rate  proceeding  on 
the  basis  of  a  proposed  settlement,  in  the 
absence  of  full  agreement  by  the  parties, 
should  turn  upon  the  nature  of  the  issues 
Involved  in  the  proceeding  and  the  appropri¬ 
ateness  of  an  evidentiary  hearing  for  a  fair, 
accurate,  and  efficient  decision  of  those 
issues.  The  degree  of  consensus  among  the 
parties  and  the  nature  of  the  interests  repre¬ 
sented  by  any  objecting  parties  are  factors 
which  the  agency  may  consider  in  determin¬ 
ing  irtiether  a  settlement  is  In  the  public  in¬ 
terest.  In  situations  In  whldi  a  participant 
who  Is  objecting  to  a  proposed  dli^Mieltlon 
does  not  show  that  a  genuine  Issue  of  mate¬ 
rial  fact  Is  Involved,  an  agency  may  dispose 
of  a  rate  proceeding  on  the  basis  of  written 


submissions  without  h<ddlng  an  evidentiary 
hearing  for  purposes  of  cross-examination. 

The  Administrative  Procedure  Act  requires 
cross-examination  only  Insofar  as  It  Is  re¬ 
quired  **for  a  full  and  true  disclosure  of  the 
facts,”  5  U.S.C.  556(d). 

E.  Screening  of  tariff  adjustments  by  the 
Interstate  Commerce  Commission  Staff.  The 
disposition  of  rate  matters  by  the  Interstate 
Commerce  Commission  presents  special  prob¬ 
lems  because  of  the  enormous  volume  of 
tariff  adjustments,  given  the  existing  regu¬ 
latory  scheme,  which  It  receives  from  a  very 
large  number  of  companies  performing  a 
wide  variety  of  transportation  services.  The 
Commission,  largely  because  of  limitations  of 
manpower,  now  relies  almost  entirely  upon 
the  self-interest  of  competitive  carriers  and 
of  shippers  to  alert  It  by  the  filing  of  pro-, 
tests  to  matters  warranting  its  serious  con¬ 
sideration.  To  the  extent  that  resources  and 
priorities  permit,  the  Commission  should  as¬ 
sume  a  greater  burden  of  screening  tariff 
adjustments  on  Its  own  initiative. 

Note. — A  separate  statement  was  filed  con¬ 
cerning  this  Reconunendation. 

§  305.72—3  Procedures  for  the  .\doplion 
of  Rules  of  General  Applicability 
(Recommendation  No.  72—5). 

(a)  The  Administrative  Procedure  Act, 
5  U.S.C.  553  (1970),  provides  simple,  flex¬ 
ible  and  efficient  procedure  for  rulemak¬ 
ing,  including  publication  of  a  notice  of 
proposed  rulemaking  in  the  Federal  Reg¬ 
ister,  opportunity  for  submission  of  writ¬ 
ten  comments,  and  opportunity  in  the 
discretion  of  the  agency  for  oral  presen¬ 
tation.  This  notice-and-comment  rule- 
making  procedure  is  extensively  used  and 
on  the  whole  has  worked  well.  Each 
agency  is  of  course  free  to  provide  addi¬ 
tional  procedural  protection  to  private 
parties  in  any  proceeding. 

(b)  There  are  statutes  that  require 
procedures  in  addition  to  those  required 
by  section  553.  Some  require  opportunity 
for  oral  arguments,  some  require  agency 
consultation  with  advisory  committees, 
and  some  require  trial-type  procedure. 

(c)  The  Administrative  Conference  be¬ 
lieves  that  statutory  requirements  going 
beyond  those  of  section  553  should  not 
be  imposed  in  absence  of  special  reasons 
for  doing  so,  because  the  propriety  of 
additional  procedures  is  usually  best  de¬ 
termined  by  the  agency  in  the  light  of 
the  needs  of  particular  rulemaking  pro¬ 
ceedings.  The  Administrative  Confer¬ 
ence  emphatically  believes  that  trial- 
type  procedures  should  never  be  required 
for  rulemaking  except  to  resolve  issues 
of  specific  fact. 

Recommendation 

1.  This  recommendation  applies  only  to 
rules  of  general  applicability  and  not  to  rules 
of  particular  appllcabllty,  only  to  substan¬ 
tive  rules  and  not  to  procedural  rules,  only 
to  legislative  rules  and  not  to  interpreta¬ 
tive  rules,  and  only  to  rulemaking  governed 
by  section  553  and  not  to  rulemaking  ex¬ 
cepted  from  the  requirements  of  section  553. 

2.  In  furture  grants  of  rulemaking  au¬ 
thority  to  administrative  agencies.  Congress 
ordinarily  should  not  Impose  mandatory  pro¬ 
cedural  requirements  other  than  those  re¬ 
quired  by  5  U£.C.  553,  except  that  when 
It  has  ^>eclal  reason  to  do  so,  it  may  ap¬ 
propriately  require  opportunity  tor  oral  ar¬ 
gument,  agency  consultation  with  an  ad¬ 


visory  committee,  or  trial-type  hearings  on 
Issues  of  specific  fact. 

3.  Congress  should  never  require  tiial-tyi>e 
procedures  for  resolving  questions  of  pcdlcy 
or  of  broad  or  general  fact.  Ordinarily  It 
should  not  require  such  procedures  for  mak¬ 
ing  rules  of  general  applicability,  except  that 
It  may  sometimes  appri^rlately  require  such 
procedures  for  resolving  Issues  of  specific 
fact.  Existing  statutes  Imposing  a  reqtilre- 
ment  of  trial -type  procedures  for  rulemaking 
of  general  applicability  should  be  reexamined 
In  light  of  these  principles. 

4.  A  study  of  proceedings  conducted  by  the 
Food  and  Drug  Administration  pursuant  to 
section  701(e)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  n.S.C.  section  371(e) 
(1970),  has  demonstrated  that  that  section 
should  be  amended  so  as  to  make  clear  that 
trlal-tjqie  hearings  are  not  required  except 
on  issues  of  specific  fact. 

5.  Each  agency  Should  decide  In  the  light 
of  the  circumstances  of  particular  proceed¬ 
ings  whether  or  not  to  provide  procedural 
protections  going  beyond  those  of  section  553, 
such  as  opp<Mi:unlty  for  oral  argument, 
agency  consultation  with  an  advisory  com¬ 
mittee,  opportunity  for  parties  to  comment 
on  each  other’s  written  or  oral  submissions, 
a  public-meeting  type  of  hearing,  or  trial- 
type  hearing  for  issues  of  specific  fact. 

§  305.72—6  Civil  Money  Penalries  as  a 

Sanction  (Recommendation  No. 

72-6). 

(a)  Federal  administrative  agencies 
enforce  many  statutory  provisions  and 
administrative  regulations  for  violation 
of  which  fixed  or  variable  civil  money 
penalties  may  be  imposed.^  During  Fiscal 
1971,  seven  executive  departments  and 
thirteen  Indepoident  agencies  collected 
well  in  excess  of  $10  million,  in  over  15,- 
000  cases;  all  evidence  points  to  a  dou¬ 
bling  or  tripling  dollar  magnitude  and 
substantially  Increasing  caseload  within 
the  next  few  years. 

(b)  Increased  use  of  civil  money  pen¬ 
alties  is  an  important  and  salutary  trend. 
When  civil  money  penalties  are  not  avail¬ 
able,  agency  administrators  often  voice 
frustration  at  having  to  render  harsh 
“all-or-nothing  decisions”  (e.g.,  in  li¬ 
cense  revocation  proceedings) ,  sometimes 
adversely  affecting  innocent  third  par¬ 
ties,  in  cases  in  which  enforcement  pur¬ 
poses  could  better  be  served  by  a  more 
precise  measiirement  of  culpability  and 
a  more  flexible  response.  In  many  areas 
of  increased  concern  (e.g.,  health  and 
safety,  the  environment,  consumer  pro¬ 
tection)  availability  of  civil  money  pen¬ 
alties  might  significantly  enhance  an 
agency’s  ability  to  achieve  its  statutory 
goals. 

>  For  purposes  of  this  recommendation,  no 
distinction  has  been  drawn  between  sanc¬ 
tions  denomliukted  “money  penalties”  and 
sanctions  denominated  “fcMffeitures”  (e.g.,  in 
FCC  legldatlon)  and  "fines”  (e.g.,  in  Postal 
Service  legislation)  so  long  as  (i)  the  sanc¬ 
tion  Is  classified  as  civU  and  (11)  money  is. 
In  fact,  subject  to  collection  by  an  agency 
or  a  court.  Excluded  are  situations  Invi^vlhg 
penalties  or  liquidated  damages  assessed 
pursuant  to  the  terms  of  a  government  con¬ 
tract  or  sums  withheld  or  recovered  for  fail¬ 
ure  to  comply  with  the  terms  of  a  govern¬ 
ment  grant. 


FEDERAL  REGISTER,  VOL  38,  NO.  140 — MONDAY,  JULY  23,  1973 


(c)  In  developing  a  range  of  sanctions 
adequate  to  meet  enlorcem^t  needs. 
Congress  and  agencies  must  often  deter¬ 
mine  whether  a  "criminal  fine”  or  a 
“civil  money  penalty,”  or  both,  should 
be  applied  to  a  given  regulatory  offense. 
The  choice  they  make  has  large  conse¬ 
quences.  Criminal  penalties  expose  an 
offender  to  the  disgrace  and  disabilities 
associated  with  “convictions”;  they  re¬ 
quire  special  procedural  and  other  pro¬ 
tections;  and  they  can  not  be  imposed 
administratively.  These  factors  make  it 
appropriate  to  consider  whether  criminal 
sanctions  should  not  be  supplemented  or 
replaced  by  civil  money  penalties. 

(d)  Under  most  money  penalty  stat¬ 
utes,  the  penalty  cannot  be  imposed  un¬ 
til  the  agency  has  succeeded  in  a  de 
novo  adjudication  in  federal  district 
court,  whether  or  not  an  administrative 
proceeding  has  been  held  previously.  The 
already  critical  overburdening  of  the 
courts  argues  against  flooding  them  with 
controversies  of  this  t3T)e,  which  gen¬ 
erally  have  small  precedential  signifi¬ 
cance. 

(e)  Because  of  such  factors  as  con¬ 
siderations  of  equity,  mitigating  circum¬ 
stances,  and  the  substantial  time,  effort 
and  expertise  such  litigation  often  re¬ 
quires  in  cases  usually  involving  rela¬ 
tively  small  sums  (an  average  of  less 
than  $1,000  per  case),  agencies  settle 
well  over  90  percent  of  their  cases  by 
means  of  compromise,  remission,  or  miti¬ 
gation.  Settlements  are  not  wrong  per  se. 
but  the  quality  of  the  settlements  under 
the  present  system  is  a  matter  of  con¬ 
cern.  Regulatory  needs  are  sometimes 
sacrificed  for  what  Is  collectible.  On  the 
other  hand,  those  accused  sometimes 
charge  that  they  are  being  denied  proce¬ 
dural  protections  and  an  impartial  forum 
and  that  they  are  often  forced  to  ac¬ 
quiesce  in  unfair  settlements  because  of 
the  lack  of  a  prompt  and  economical  pro¬ 
cedure  for  judicial  resolution.  Moreover, 
several  agency  administrators  warn  that 
some  of  the  worst  offenders,  who  will  not 
settle  and  cannot  feasibly  be  brought  to 
trial,  are  escaping  penalties  altogether. 

Note:  This  recommendation  is  intended  to 
meet  the  problems  posed  above. 

Recommendation 

A.  Desirability  of  Civil  Money  Penalties  as 
a  Sanction.  1.  Federal  administrative'  agen¬ 
cies  should  evaluate  the  benefits  which  may 
be  derived  from  the  use  (or  Increased  use)  of 
civil  money  penalties  as  a  sanction.  Such 
penalties  should  not  be  adopted  as  a  means 
of  supplanting  or  curtailing  other  private 
or  public  civil  remedies. 

2.  Civil  money  penalties  are  often  particu¬ 
larly  valuable,  and  generally  should  be 
sought,  to  supplement  those  more  potent 
sanctions  already  available  to  an  agency — 
such  as  license  suspension  or  revocation — 
whose  use  may  prove  (a)  unduly  harsh  for 
relatively  minor  offenses,  or  (b)  infeasible 
because,  for  example,  the  offender  provides 
services  which  cannot  be  disrupted  without 
serious  harm  to  the  public. 

3.  Each  federal  agency  which  administers 
laws  that  provide  tor  criminal  sanctions 
should  review  its  experience  with  such  sanc¬ 
tions  to  determine  whether  authorizing  civil 


RULES  AND  REGULATIONS 

money  penalties  as  another  or  substitute 
sanction  would  be  In  the  public  Interest. 
Such  authority  for  civil  money  penalties 
would  be  particularly  appropriate,  and  gen¬ 
erally  should  be  sought,  where  offending 
behavior  is  not  of  a  type  readily  recognizable 
as  likely  to  warrant  imprisonment. 

B.  Adjudication  of  Civil  Money  Penalty 
Cases  in  an  Administrative  Imposition  Sys¬ 
tem.  1.  In  some  circumstances  It  is  desirable 
to  conunlt  the  imposition  of  civil  money  pen¬ 
alties  to  agencies  themselves,  without  sub¬ 
jecting  agency  determinations  to  de  novo 
judicial  review.  Agencies  should  consider 
asking  Congress  to  grant  them  such  au¬ 
thority.* 

Factors  whose  presence  tends  to  commend 
such  a  course  with  respect  to  a  particular 
penalty  provision  include  the  following: 

(a)  A  large  volume  of  cases  likely  to  be 
processed  annually; 

(b)  The  availability  to  the  agency  of  more 
potent  sanctions  with  the  resulting  likeli¬ 
hood  that  civil  money  penalties  will  be  used 
to  moderate  an  otherwise  too  harsh  response; 

(c)  The  Importance  to  the  enforcement 
scheme  of  speedy  adjudications; 

(d)  The  need  for  specialized  knowledge 
and  agency  expertise  in  the  resolution  of 
disputed  issues; 

(e)  The  relative  rarity  of  Issues  of  law 
(e.p.,  statutory  Interpretation)  which  re¬ 
quire  judicial  resolution; 

(f)  The  importance  of  greater  consistency 
of  outcome  (particularly  as  to  the  penalties 
imposed)  which  could  result  from  agency,  as 
opposed  to  district  court,  adjudications;  and 

(g)  The  likelihood  that  an  agency  (ot  a 
group  of  agencies  in  combination)  will  es¬ 
tablish  an  impartial  forum  in  which  cases 
can  be  efficiently  and  fairly  decided. 

,  Considerations  such  as  those  set  forth 
above  should  be  weighed  heavily  in  favor  of 
administrative  imposition  when  the  usual 
monetary  penalty  for  an  offense  or  a  related 
series  of  offenses  would  be  relatively  small, 
and  should  normally  be  decisive  when  the 
penalty  would  be  unlikely  to  exceed  $5,000. 
However,  the  benefits  to  be  derived  from  civil 
money  penalties,  and  the  administrative  im¬ 
position  thereof,  should  also  be  considered 
when  the  penalties  may  be  relatively  large. 

2.  An  administrative  imposition  system 
should  provide: 

(a)  For  and  adjudication  on  the  record 
pursuant  to  the  Administrative  Procedure 
Act,  6  C.S.C.  654-67  (1970),  at  the  option  of 
the  alleged  offender  or  the  agency; 

(b)  For  finality  of  an  agency's  decision 
unless  appealed  within  a  specified  period  of 
time; 

(c)  That,  If  the  person  on  whom  the 
penalty  is  imposed  appeals,  an  agency’s  deci¬ 
sion  will  be  reviewed  in  United  States  Courts 
of  Appeals  under  the  substantial  evidence 
rule  In  accordance  with  the  Administrative 
Procedure  Act,  6  U.S.C.  706(e) ; 

(d)  That  Issues  made  final  by  reason  of  (b) 
above  and  Issues  which  were  raised,  or  might 
have  been  raised.  In  a  proceeding  for  review 
under  (c)  above  may  not  be  raised  as  a  de¬ 
fense  to  a  suit  by  the  United  States  for  col¬ 
lection  of  the  penalty. 

Agencies  should  adopt  rules  of  practice  which 
will  enable  just.  Inexpensive  and  speedy 
determinations.  They  should  provide  proce¬ 
dures  for  settlement  by  means  of  remission, 
mitigation  or  compromise. 


*Due  to  the  special  procedures  and  status 
of  the  United  States  Tax  Court,  the  rationale 
for  administrative  imposition  may  have  only 
limited  applicability  to  civil  money  penalties 
administered  by  the  Internal  Revenue 
Service. 
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§  305.72—7  Pre-induction  Review  of  Se¬ 
lective  Service  Oassificatiim  Orders 
and  Related  Procedural  Matters 
(Recommendation  No.  72— T). 

§  305.72—8  Adverse  Actions  Against 
Federal  Employees  (Recommenda¬ 
tion  No.  72-8). 

(a)  A  critical  part  of  the  mission  of 
the  Administrative  Conference  is  to  study 
the  processes  of  government  to  assure  the 
full  protection  of  the  rights  of  private 
citizens.  Including  the  rights  of  federal 
employees.  At  the  same  time,  the  Con¬ 
ference  is  equally  concerned  about  assist¬ 
ing  government  agencies  to  devise  and 
implement  efficient  administrative  proce¬ 
dures  that  will  facilitate  accomplishment 
of  their  varied  programs. 

(b)  The  Civil  Service  Commission  and 
other  government  agencies  each  year 
conduct  a  large  number  of  formal  per¬ 
sonnel  action  proceedings  that  involve 
charges  of  personal  misconduct,  poor  job 
performance,  or  other  behavior  which  re¬ 
flects  adversely  on  the  individual  em¬ 
ployee.  Each  year  several  thousand  ad¬ 
verse  personnel  action  appeals  are 
decided  throughout  the  CSovemment;  the 
Civil  Service  Commission  alone  adjudi¬ 
cates  well  over  1200  appeals  anually.  The 
nature  of  these  cases  and  the  size  of  the 
caseload  make  it  Imperative  both  that 
proceedings  be  conducted  wrlth  scrupu¬ 
lous  fairness,  and  that  procedmes  be 
neither  too  costly  nor  time-consiuning. 
While  existing  adverse  action  procedures 
have  attempted  to  meet  these  objectives, 
the  Conference  believes  that  implemen¬ 
tation  of  this  recommendation  wrill  yield 
substantial  Improvements  in  many 
highly  significant  respects. 

(c)  This  recommendation  is  intended 
to  apply  only  to  those  classes  of  federal 
civilian  employment  ciurently  entitled 
to  adverse  action  procedures,  as  identi¬ 
fied  in  Subchapter  S2  of  Federal  Person¬ 
nel  Manual  Supplement  752-1. 

A.  Definitions  and  standards — 1.  Adverse 
action.  In  all  cases  In  which  an  employing 
agency  takes  a  personnel  action  adversely 
affecting  an  employee  on  the  basis  of  his  con¬ 
duct  or  performance,  the  employee  should  be 
afforded  an  opportunity  tor  an  evidentiary 
hearing  and  his  case  should  be  decided  on  the 
basis  of  the  record  made  at  the  hearing. 

Such  procedures  are  Inappropriate,  how¬ 
ever,  for  use  In  situations  In  which  an  agency 
action  made  on  the  basis  of  broad  managerial 
considerations  of  agency  structiu^  or  resource 
allocation  {e.g.,  change  In  job  classification, 
reduction  In  force)  has  incidental  adverse  ef¬ 
fects  on  certain  agency  employees.  The  Civil 
Service  Commission  should  seek  legislation 
redefining  the  category  of  "adverse  action” 
to  exclude  therefrom  personnel  actions  not 
based  on  the  Individual  employee’s  conduct 
or  performance.  However,  In  any  proceeding 
to  effect  a  personnel  action  assertedly  based 
on  managerial  considerations,  the  employee 
should  retain  the  right  to  challenge  the  bona 
fides  of  the  agency’s  action. 

2.  Efficiency  of  the  service.  The  Civil  Service 
Commission  should  publish  regulations  or 
Interpretive  rules  elaborating  In  as  much  de- 
taU  as  practicable  the  statutory  standard  of 
“efficiency  of  the  service." 

B.  Procedures  for  Agency  hearings.  1.  AH 
employing  agencies  should  establish  pro¬ 
cedures  for  personally  advising  an  employe* 
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who  has  received  a  letter  of  proposed  adverse 
action  about  the  consequences  of  the  action 
proposed  and  the  procedures  available  for 
contesting  It.  which  aho\ild  continue  to  ln> 
elude  the  right  to  respond  to  the  employing 
agency's  charges  prior  to  an  evidentiary 
hearing. 

2.  An  employee  against  whom  an  adverse 
action  is  proposed  should  have  an  oppor¬ 
tunity  for  a  prompt  evidentiary  hearing  be¬ 
fore  the  action  becomes  effective.  However, 
if  the  employing  agency  determines  that  re¬ 
tention  of  the  employee  in  his  current  duty 
assignment  will  adversely  affect  the  ability  of 
bis  office  or  installation  to  perform  its  func¬ 
tions,  the  employing  agency  should  be  able, 
pending  its  final  decision  (a)  to  reassign  the 
employee:  (b)  to  place  the  employee  on  ad¬ 
ministrative  leave  with  pay;  and  (c)  if,  for 
a  cause  attributable  to  the  employee,  the 
hearing  is  not  commenced  within  30  days 
after  the  agency  notifies  him  of  its  readiness 
to  proceed  or  has  not  resulted  in  a  final 
agency  decision  within  60  days  after  such 
notification,  to  place  the  employee  on  leave 
without  pay. 

3.  Except  in  extremely  rare  cases  where  an 
employing  agency  can  establish  good  cause 
for  keeping  the  bearing  closed,  an  employee 
subject  to  adverse  action  should  have  a  right 
to  elect  a  bearing  that  is  c^en  to  the  public. 
An  employee  is  entitled  to  a  private  hearing, 
however,  at  which  he  may  be  accompanied 
by  an  observer  of  his  choosing,  in  addition 
to  any  representative.  This  recommendation 
is  not  intended  to  limit  the  hearing  officer’s 
traditional  authority  to  exclude  other  wit¬ 
nesses  during  the  taking  of  testimony  or  to 
maintain  order  and  decorum. 

4.  The  Civil  Service  Commission  should  as¬ 
sign  the  hearing  officers  to  conduct  bearings 
before  employing  agencies.  A  hearing  officer 
should  be  suitably  equipped  by  training  and 
experience  to  conduct  such  personnel  hear¬ 
ings  and,  unless  he  is  an  administrative  law 
judge,  should  not  be  an  employee  of  the 
charging  agency.  Ordinarily,  hearing  officers 
should  be  drawn  from  a  pool  established  and 
employed  by  the  Civil  Service  Commission, 
but  when  appropriate  the  Commission  should 
be  able  to  assign  as  bearing  officers  other 
persons  with  the  prescribed  qualifications. 

5.  Civil  Service  Commission  regulations 
should  make  clear  that  at  any  hearing  the 
employing  agency  has  both  the  burden  of 
coming  forward  with  evidence  and  the  burden 
of  persuasion. 

6.  The  hearing  officer  should  use  a  pre- 
hearing  conference  or  other  means  to  identify 
and  limit  the  hearing  to  the  trial  of  material 
issues  of  fact  as  to  which  the  parties  genu¬ 
inely  disagree.  The  bearing  officer  should  also 
be  authorized  to  resolve  summarily  those 
material  issues  of  fact  as  to  which  he  is  satis¬ 
fied  there  is  no  genuine  disagreement. 

7.  The  hearing  officer  should  be  authorized 
to  order  an  employing  agency  to  produce 
witnesses  in  its  employ  or  documentary  evi¬ 
dence  that  he  believes  may  be  relevant  to  an 
employee’s  case.  He  should  be  free  to  call 
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witnesses  himself,  to  question  witnesses  for 
both  parties,  and  to  provide  guidance  to  em¬ 
ployees  who  are  not  represented.  With  the 
completion  of  the  hearing,  the  evidentiary 
record  shall  be  considered  closed  for  piirposes 
of  the  employing  agency’s  decision  and  any 
appeal  by  the  employee  to  the  Civil  Service 
Commission. 

8.  The  hearing  officer  should  make  factual 
findings  and  prepare  a  proposed  decision, 
which  would  be  submitted  to  the  official  des¬ 
ignated  by  the  employing  agency  to  make 
the  agency  decision  and  made  available  to 
the  parties  along  with  the  transcript  of  the 
hearing.  The  parties  should  have  an  c^por- 
tunlty  (e.g.,  ten  days)  In  which  to  submit 
written  argument,  including  objections  to 
the  proposed  decision,  to  the  deciding  agency 
official.  If  the  deciding  official  does  not  ac¬ 
cept  the  hearing  officer’s  proposed  decision, 
he  should  prepare  a  formal  agency  decision 
that,  among  other  things,  states  specifically 
the  reasons  for  rejecting  the  hearing  officer’s 
findings  or  recommended  disposition.  The 
employing  agency  should  be  able  to  make  its 
personnel  action  fully  effective  upon  the  is¬ 
suance  of  its  decision,  and  any  subsequent 
appeal  should  not  have  the  effect  of  post¬ 
poning  such  effectiveness  unless  Vf®  employ¬ 
ing  agency  otherwise  directs. 

C.  Procedures  for  appeals  from  Agency 
decisions.  1.  Employing  agency  appeals  sys¬ 
tems,  apart  from  that  required  by  para¬ 
graph  B(8)  (i.e.,  a  final  agency  decision  fol¬ 
lowing  the  hearing  at  a  level  higher  than 
that  proposing  the  action)  should  be 
abolished. 

2.  An  employee  against  whom  adverse  ac¬ 
tion  is  taken  should  have  an  opportimity  for 
a  single  appeal  outside  his  agency,  to  a  cen¬ 
tral  appellate  authority  within  the  Civil 
Service  Commission. 

3.  The  Civil  Service  Commission’s  appel¬ 
late  authority  should  customarily  be  limited 
in  its  review  to  the  record  compiled  at  the 
employing  agency.  Upon  the  motion  of  an 
employee,  however,  the  authority  should  be 
able  to  admit,  or  remand  to  the  hearing  of¬ 
ficer  for  the  admission  of,  evidence  that  the 
employee  could  not  reasonably  have  pro¬ 
duced  at  the  original  hearing,  subject  to  the 
employing  agency’s  right  to  respond  or  rebut. 

4.  The  Commission’s  appellate  authority 
should  have  authority  to  affirm,  or  to  reverse, 
or  to  modify  the  employing  agency’s  dis¬ 
ciplinary  action  in  any  appeal. 

5.  The  Commission’s  appellate  authority 
should  assign  cases  for  decision  by  lot  or  by 
rotation  so  far  as  practicable  and  permit  an¬ 
nouncement  of  dissenting  and  concurring 
views. 

6.  The  Civil  Service  Commissioners  should 
retain  discretionary  authority  to  reopen  and 
decide  exceptional  oases  upon  the  petition  of 
either  the  employing  agency  or  the 
employee. 

7.  Employing  agency  and  Commission  de¬ 
cisions  in  adverse  action  cases  should  be 
publicly  available  after  minimum  editing 
necessary  to  protect  employee  privacy. 


D.  Ex  parte  communications.  1.  (a)  At  no 
time  should  officials  of  the  Civil  Service 
Commission  who  participate  In  or  are  re¬ 
sponsible  for  the  disposition  of  employee 
appeals  provide  advice  to  either  party  or  to 
the  hearing  officer  on  the  initiation,  process¬ 
ing,  or  dl^ositlon  of  any  adverse  action. 

(b)  Other  Civil  Service  Commission  of¬ 
ficials  should  not  advise  or  consult  with 
either  party,  or  their  representatives,  regard¬ 
ing  the  merl^  of  any  case  that  has  been 
formalized  by  the  issuance  of  a  letter  of 
proposed  adverse  action. 

2.  Hearing  officers  who  conduct  agency 
hearings  and  Civil  Service  Commission  of¬ 
ficials  who  participate  in  or  are  responsible 
for  deciding  employee  appeals  should  be  free 
from  all  ex  parte  infiuence  or  advice — in¬ 
cluding  communications  from  employing 
agencies,  employee  representatives,  and  other 
Commission  employees — relating  to  the 
factual  issues  or  appropriate  disposition  of 
any  adverse  action  or  appeal.  Expert  pro¬ 
fessional  advice  on  the  facts  or  disposition 
of  a  case  (such  as  the  evaluation  of  a  job 
classification  specialist)  should  only  be 
received  on  the  record,  subject  to  the  right 
of  both  parties  to  respond. 

E.  Role  of  the  Civil  Service  Commission. 
With  the  additional  safeguards  of  the  in¬ 
dependence  of  the  Civil  Service  Commission’s 
appellate  authority,  proposed  \mder  C  and 
D,  above,  it  is  not  necessary  to  establish  a 
new,  independent  agency  to  adjudicate  ad¬ 
verse  action  appeals. 

P.  Effect  on  employee  grievance  procedure. 
The  provisions  of  this  recommendation  are 
not  intended  to  supplant  or  preclude  provi¬ 
sion  for  employee  grievance  procedures  in 
existing  or  future  collective  bargaining 
agreements. 

3.  The  Table  of  Contents  of  Part  310  of 
Chapter  HI  is  revised  to  read  as  follows: 

Sec.  310.1  Views  of  the  Administrative  Con¬ 
ference  on  the  “Report  on  Selected  Independ¬ 
ent  Regulatory  Agencies’’  of  the  President’s 
Advisory  Council  on  Executive  Organization 
(Adopted  May  7,1971). 

310.2  Statement  of  the  Administrative  Con¬ 
ference  on  the  ABA  Proposals  to  Amend  the 
Administrative  Procedure  Act  (Adopted  June 
7-8, 1973). 

Authohity:  5  U.S.C.  671-576 

4.  Part  310  is  amended  to  add  the  fol¬ 
lowing  section: 

§  310.1  Views  of  ihe  Administrative 
Conference  on  the  “Report  on  Se¬ 
lected  Independent  Regulatory 
Agencies”  of  the  President’s  Advisory 
Council  on  Executive  Organization 
(Adopted  May  7,  1971). 

Dated:  July  16, 1973 

Richard  K.  Berg, 

Executive  Secretary. 

[FR  Doc.73-14976  Filed  7-20-73:8:45  am] 
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